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Electoral Influences on the Legitimacy of State Courts

To what extent does the election of state judges influence the legitimacy of state courts?  Currently, this question has no definitive answer among scholars; however, virtually all scholars agree that impartiality and political independence exist at the center of judicious requirements.  Since courts are relatively weak institutions, which rely on voluntary compliance to enforce their decisions, they require a great "reservoir of good will," and need to be viewed as politically impartial to receive compliance, respect, and “legitimacy” (Cann; Gibson 2008; Walker 1972).  Recently, however, state judicial elections have become increasingly—and even overtly—political, which some fear diminishes the state courts' vital sense of legitimacy (Gibson 2008).  


The purpose of this paper, therefore, is to evaluate how greatly state judicial elections influence the legitimacy of state courts.  I argue that although the judicial system has an enchanting defense of judicial symbols protecting its legitimacy, political elections that liken the courts to other political bodies damage the legitimacy of state courts.  In order to indicate that courts are not always wholly impartial, I examine a few decisions that exemplify political impulses, and compare the types of decisions made on salient issues.  By comparing such decision-making patterns (in various state selection methods) a correlative trend emerges indicating a relationship between electoral influence and judicial decisions.  I also examine how the increasingly politicized elections of state judges tend to influence the public’s perception of the courts by comparing such perceptions to the election of state legislators.  By focusing on policy pronouncements, attack advertisements, and campaign contributions, I attempt to determine whether or not the political election of state judges influences the crucial legitimacy of state courts.

This paper contributes to a topic in American politics that is increasingly important to study.  Although the topic has been previously addressed, I hope to supplement the conclusive results of previous work by thoroughly examining the topic.  Previous work tends to focus merely on only one state and does not provide much comparison between selection systems.  While former works have been conducted very diligently, more comparison is necessary to draw further inferences.  This paper, therefore, substantially helps define the topic by comparing mutliple factors in multiple settings.  Thus, the conclusions of this research—when coupled with previous works—are confidentally drawn.

Alexander Hamilton, one of the framers of the United States’ Constitution, wrote in the The Federalist Number 78 that “there is no liberty if the power of judging be not separated from the legislative and executive powers” (Hamilton).  Former President Woodrow Wilson similarly stated that government “keeps its promises, or does not keep them, in its courts.  For the individual, therefore, the struggle for constitutional government is a struggle for good laws, indeed, but also for intelligent, independent, and impartial courts” (O'Connor, 9).  Obviously, it is not a new or outrageous concept that courts are meant to be impartial, unbiased, and rational—drawing conclusions from reason and facts rather than from personal or exterior partialities, pressures, or preferences.  In fact, judicial concepts of impartiality exist at the very center of the court system’s requirements.

Such requirements are necessary mainly because the Judicial Branch is arguably the weakest branch of government.  Courts, as it is often put, have neither the power of “the purse,” nor “the sword” (Gibson et al. 1998, 343).  The courts have no means to enforce their judgements—other than perhaps the minuscule number of federal and state marshals whose purpose is mainly to help transport prisoners.  Additionally, the courts are at the mercy of Congress when it comes to budgets.  While courts may implore Congress for higher wages, for example, judicial funding (as well as jurisdictions and size) is determined solely by Congress as enumerated in the United States Constitution.  The only “real” power the courts maintain in regard to enforcing their rulings—both literally and politically—is due to their perceived legitimacy as a result of their supposed impartiality.

Courts—lacking true enforcement power—are extremely dependent upon public and political faith.  As Gibson et al. point out, “judges often make decisions contrary to the preferences of political majorities” and therefore “require a deep reservoir of goodwill” (Gibson et al. 1998, 343).    In other words, while institutions or individuals may disagree with a court’s decision, the respect for judiciaries as a whole wields enough power to render judicial rulings valid, which defines court legitimacy.  Such legitimacy—formed from respect, and voluntary compliance—is required in order for the courts to operate as “effective and consequential partners in governance” (Gibson et at. 1998, 343).  


The extent to which the United States’ judicial system maintains necessary levels of respect and legitimacy is questionable, however.  Scholars recognize that court legitimacy in the United States is influenced by numerous issues; everything from controversial decisions to how judges make decisions in the first place—personal interpretation of the facts of the case, other personal preferences, or political policy.  For example, in Bush v. Gore the United States Supreme Court awarded the presidency to George W. Bush by a nearly perfect partisan vote.  Logically, given the large scope of the outcome’s controversy, the case has become a center of debate dealing with the court's legitimacy and its influences.  However, although Bush v. Gore was unarguably very controversial, “[the case] did not necessarily diminish the legitimacy of the United States Supreme Court” (Gibson, Caldeira 2007, 6).

Gibson and Caldeira argue that respect for the court system is so positive due to the proliferation of judicial symbols—judicial robes, temple-like courthouses, and the phrase “your honor”—that harming the court’s legitimacy is not easy.  In fact, attention, even if negative, may bolster public perception of judicial legitimacy.  Since courts advertise themselves as “impartial” and “nonpolitical,” citizens perceive courts differently than other governmental bodies, and “owing to these differences, the judiciary deserves more respect, deference, and obedience—in short, more legitimacy” (Gibson, Caldeira 2007, 6).  So, regardless of the initial controversy or unpopularity of a court’s decision, courts maintain their influential legitimizing legal symbols.  People tend to accept the court’s decision, dispel suspicions about partisan and ideological influences on legal processes, and allow the courts to “get away with” unpopular decisions.  This is precisely what Gibson and Caldeira argue happened in the formerly mentioned Bush v. Gore (Gibson, Caldeira 2007, 3).

The amount of influence issues or decisions have on judicial legitimacy is hard to exact; however, overt political considerations among court systems, which negatively liken the courts to other political bodies and disintegrate judicial impartiality are much more likely to cause harm.  Nowhere can such harmful political considerations intrude more explicitly into the legitimacy of the judicial process than in the practice of electing state court judges.

Finding the best system to select state judges is a difficult task and sparks vigorous debate among scholars.  The dichotomy seems to be either popular elections, which gives “voters … a great deal of power over the membership of their courts,” or appointments that take power away from voters.  Some believe that judges “as powerful policy makers, should be accountable to the public for their decisions,” and should therefore be popularly elected by voters (Baum 1995, 19).  Others claim that elections can lead to undesireable politicization of the judicial system through candidates vying for positions and interest groups competing for influence.  This system is feared to cause too much judge accountability to both voters and interest group, which harms the impartiality of the courts.  Opponents of judicial elections also claim that the public simply cannot “identify the best-qualified candidates for judgeships” (Baum 1995, 19).   

However, there is a third choice, which is essentially a combination of these former options.  The third option (used by 17 states) is known as the merit-plan or the Missouri-plan.  The purpose of this system is to allow voters to confirm or reject appointed judges in order to balance judicial quality and voter power.  After being appointed (usually by the governor), judges face a retention election in order to obtain a full-term.  However, this merit and retention system does not provide voters with as much influence as it appears.  For example, in Missiouri, which has used the merit-selection plan longer than any other state (thus the nickname the Missouri Plan), has only had two judges fail to achieve retention elections (Baum 1995, 19-20).  So, choosing a system that does not falter in some aspect is a difficult task.  However, strictly electing judges seems to be the most harmful to the court’s perception of impartiality and legitimacy.  

Rottman and Schotland project that in the past certain characteristics of state judicial elections made them only “quasi-elections,” and differentiated them from other political elections.  For example, judicial candidates were restricted in what the candidates were allowed to say while campaigning (Rottman and Schotland, p. 1371).  Such restrictions made it less likely that the candidates would become partial or vulnerable to campaign contributions, negative advertising, and policy pronouncements.  However, in the United States Supreme Court case, Republican Party of Minnesota v. White (2002), these restrictions were ended as an impediment of free-speech rights.  The feared consequences of this decision may undermine the “perceptions within the public of the fairness and impartiality of courts. The assumption seems to be that what candidates for judicial offices say during their campaigns can cause fundamental disruptions in how citizens view and evaluate judicial institutions” (Gibson 2008a, 59).

Justice Ginsberg, joined by Justices Stevens, Souter, and Breyer, dissenting in White, noted that:

Prohibiting a judicial candidate from pledging or promising certain results if elected directly promotes the State’s interest in preserving public faith in the bench.  When a candidate makes such a promise during a campaign, the public will no doubt perceive that she is doing so in the hope of garnering votes. And the public will in turn likely conclude that when the candidate decides an issue in accord with that promise, she does so at least in part to discharge her undertaking to the voters in the previous election and to prevent voter abandonment in the next. The perception of that unseemly quid pro quo—–judicial candidates’ promises on issues in return for the electorate’s votes at the polls—–inevitably diminishes the public’s faith in the ability of judges to administer the law without regard to personal or political self-interest.  (Gibson 2008a, 59).

The Justices’ fears indicate some extremely dire consequences for the legitimacy of the judicial branch.  The electoral process for state judges has definitely mutated becoming much more similar to other political elections since that case’s decision.  Interest Group involvement has peaked, spending has exploded, and as a result the “motives of judicial candidates are being cast into doubt, public esteem for the judiciary is suffering, judicial candidates are equated with ordinary politicians, and the critical impartiality, independence, and professionalism of the judiciary is being called into question” (Gibson 2008a, 3).

Former Supreme Court Justice, Sandra Day O’Connor—who cast the deciding vote to lift judicial campaign speech limits—once stated “[i]f a state has a problem with judicial impartiality, it is largely one the state brought upon itself by continuing the practice of popularly electing judges”  (Choi, Gulati, and Posner, 4).  Moreover, according to Gibson, O’Connor has expressed serious doubts about her deciding vote in White, “owing to fears that the ‘campaigning genie’ has come out of the bottle with a vengeance,” and quoting her saying “campaign speech by judges undermines popular perceptions of impartiality, a supposed bedrock of judicial legitimacy” (Gibson 2008a, 3).

In fact, many judicial experts condemn the same risks associated with new judicial elections.  Bobby Segall, the president of the Alabama bar, says that “having special elections where groups take sides and give money makes judges vulnerable to people questioning their objectivity” (Nichols).  Likewise, Tennessee Supreme Court Justice, Gary R. Wade, scorns the open election of judges saying that elections would pressure judges to be “beholden—either to donors or to his or her party—when it comes to issues that may come before them” (Humphrey).  Moreover, Former Wisconsin State Supreme Court Chief Justice, Edward Ryan, believes that “the judiciary represents no man, no majority, no people.  It represents the written law of the land, it holds the balance, and weighs the right between man and man, between the rich and the poor, between the weak and the powerful” (Rottman and Schotland, 1375).  If judicial elections truly open the door for more interest group participation, higher expenditures, and cast doubt about the courts’ impartiality, perhaps judicial elections truly weaken the legitimacy of the judicial system.

To be completely fair, however, the debate is far from conclusive.   In her speech entitled “The Ballot and the Bench,” Wisconsin Supreme Court Chief Justice, Shirley Abrahamson, claims that judicial elections increase the public’s understanding of judicial function, which helps to legitimize the decisions of judges.  In other words, she believes that the ability for people to go out, participate, and actually vote for state judges actually helps the judges maintain legitimacy since they are elected rather than simply appointed.  Proponents of judicial elections argue that elections make decision-making more representative of popular consensus, and therefore actually increase judicial legitimacy.  At least people have more control over the selection process.  

While it is conceded that state judicial elections have become “nastier” and “costlier,” there is some evidence that suggests they are in some ways also becoming better.  The suggestion is that policy pronouncements made by judicial candidates during electoral campaigns do not jeopardize the legitimacy of the court system.  In fact, such pronouncements may bolster public support and enhance democratic processes.  As Justice Thurgood Marshall explained:

[T]he greater power to dispense with elections altogether does not include the lesser power to conduct elections under conditions of state-imposed voter ignorance. If the State chooses to tap the energy and the legitimizing power of the democratic process, it must accord the participants in that process . . . the First Amendment rights that attach to their roles.  (Gibson 2008c).

For example, if judges merely employed straight forward deductive reasoning based on the law and facts, every judge would be expected to decide exactly the same.  While that may sound nice, the most deductive “legal training in the world, coupled the most Solomon-like judicial temperament, cannot provide an answer to the question of whether women have the right to an abortion” (Gibson 2008c).  Therefore, such difficult judgements rely on individual ideologies and philosophies, and in theory voters should have the right to know about such attitudes in order to base their vote on policy agreement. 

Brace and Boyea also suggest judge ideologies pertaining to salient issues are more important to judicial decisions than the influence of elections.  Although some judges may inevitably decide cases according to electoral considerations, such occurrences are far from a truism.  While the death penalty does not attain significance in non-elective states, the impact of death penalty opinion is contingent on judicial elections.  “In states that elect their judges, higher levels of public support for capital punishment are associated with significantly lower probabilities of voting to reverse capital sentences.”  All relationships between the death penalty and state judicial elections “reveal that the effects of these contextual and case characteristics are conditioned by the judicial institution and the ideologies of judges,” not by the elections, themselves (Brace and Boyea, 369).

Gibson suggests that elections are not wholly separate from the legitimacy of state judiciaries.  Electoral campaign policy pronouncements may not affect the court’s perceived impartiality, and may indeed actually bolster the democratic system for many reasons—direct participation, voter awareness, higher turn-over and accountability.  Gibson demands that the recent developments in the way state judicial campaigns are run do threaten judicial legitimacy.  According to the results of hypothetical vignette conducted in Kentucky, Gibson conjectures that while policy pronouncements have no effect on the public’s perception of judicial legitimacy, attack ads, and campaign contributions have a significant influence over how the public views the legitimacy of the court system (Gibson 2008b, 4-5).  Williams and Ditslear augment this study with their own empirical evidence done in Wisconsin, which suggests that campaign contributions have a significant influence over a judge’s decision-making process when a campaign contributor is brought before his or her bench—regardless of whether that contributor is a lawyer, legal party, or third party (Williams Ditslear 2007).   

Still, in order to fully comprehend exactly how much weight should be given to the influence of negative state election characteristics, it is very important to understand other hypothesized influences over the public’s perception of judicial legitimacy.  For example, even judges with life-tenure are subject to political pressure, or may have personal stakes in the outcome of a case.  Since federal judges are appointed for life tenure, and most state judges are elected for short terms, many scholars agree that federal judges are less vulnerable to political pressures; therefore, federal judges are believed to perform with higher quality, efficiency, and independence—gaining a stronger sense of impartiality and legitimacy.  An empirical study done to examine this possibility investigates and quantifies the quality of judge opinions, decisions, and independence, and concludes that although federal judges are quantified to be overall “better judges,” that appointing judges contains inherent problems, as well.  The article points out that “in a system that uses judicial appointments, nothing forces the appointing official to select judges on the basis of their legal ability” (Choi 2007, 766).  The second problem with simply appointing judges for life-tenure—and thus giving them nearly full independence—is that judges will then have very little accountability.  

Additionally, federal judges who face no election are still influenced by the issuance of amicus curiae briefs by third party interest groups.  Even federal judges are not completely above political alignments, either—one must look no further than the decision in the United States Supreme Court case, Bush v. Gore, to infer political influence.  Generally, Drobak examines the notion that any deductive model of explaining judicial decision-making contains errors, or at least leaves out important considerations.  Instead, judges are not only influenced as rational actors who reason logically from “facts, previous decisions, statutes, and constitutions” to reach a decision.  Judges also act according to non-doctrinal factors, which are truly inherent in judicial decision-making.  

Perhaps the best way to evaluate the effects state elections have on judicial legitimacy, then, is to compare the nature of decisions made in the differing systems employed by states to choose their respective judges, and attempt to compare the rank of court legitimacy among those states.  While some states run elections (partisan and non-partisan), other states appoint judges for a term (some with retention elections), or combine the former two possibilities.  Another consideration comes from the comparison of federal judge decisions to decisions made by state judges—or simply just federal to state judges (Cann, 92).  

Because judges are thought to have no stake in the outcome, they are supposedly free to decide legal issues on the merits of the case not on the politics of the litigants; and because such decisions are principled and disinterested, they are legitimate.  However, the new wave of politicized judicial electoral campaigns has many commentators fearing the worst, arguing that the very legitimacy of the legal system may be eroded as people come to see law and courts as little more than “ordinary political institutions worthy of their contempt and disrespect” (Gibson et at. 1998, 350).  Indeed, the original justification for Minnesota’s prohibition on campaign speech was precisely the state’s desire to protect the legitimacy of its judiciary.  “Minnesota contended that legitimacy requires the appearance of impartiality, that the appearance of partiality can undermine the confidence citizens have in their courts (legitimacy), and that legitimacy is crucial to the effective functioning of courts” (Gibson 2008c).  “Alarm bells are being sounded throughout the United States,” announcing the imminent demise of legitimacy in the country’s elected state courts (Gibson 2008c).

The dedication of this essay, therefore, is to evaluate how greatly state judicial elections influence the legitimacy of state courts.  H1:  The overarching hypothesis of this paper is that electoral concerns effect the perceived impartiality of courts.  More specifically, the purpose of this paper is to investigate the impact of campaign activity such as campaign contributions, attack advertisements, and policy pronouncements on the perceived ability of courts to remain impartial—because impartiality is a key source of judicial legitimacy.

To exemplify the politicization (perceived partiality and de-legitimization) of judicial elections, I focus on judicial races in the states of Alabama and Wisconsin.  Through in-depth investigation of the nature of specific recent elections and the analysis of surveys with hypothetical scenarios, I determine which characteristics have the most influence over court legitimacy (See Table 2).   These campaign attributes, which are examined through the empirical survey regarding the public’s perception of state judiciary in the two states, are compared to the state legislature for better contextual credibility.  The results are then compared between Alabama and Wisconsin in order to draw more thorough conclusions.

Categorization of Electoral Systems:

In order to fully confront the topic it is essential this paper first acknowledges, explains, and investigates the varying systems with which states select their judges.  Since the most recognizable judicial races in a state are likely to concern the judges presiding over the state's highest court, this paper will focus on only the selection of states' highest courts.  For the purpose of this paper, I have summarized the selection systems by placing them in one of four categories.  

The first two categories are state systems with popular elections, and the second two categories are states with appointment of some sort.  Type of election (partisan or nonpartisan) further breaks down the first section, and appointment details along with type of retention further break down the second section.  Thus, the four categories are:  partisan election, nonpartisan election, appointment with some type of reappointment, and appointment with retention elections (See Table 1).

Including the states that have retention elections, 38 (76 percent of) states use elections of some sort to staff the bench of their highest court.  However, since judges do not face opponents in retention elections, such elections do not provide an opportunity to examine the effects of policy pronouncements, attack advertisements, or campaign contributions like initial elections do.  Similarly, this paper will not examine the 12 (24 percent of) states that have only appointment and reappointment (including Massachusetts, Rhode Island, and New Hampshire, which have either quasi-life tenure or life tenure).  Therefore, since the purpose of this paper is to examine the effects of election on judicial legitimacy, the following research focuses on states that have only elections and reelections.  

This narrowing of evaluatable states leaves 21 (42 percent of) states that run elections for their judges—7 partisan elections and 14 nonpartisan elections.  Still, Illinois and Pennsylvania hold retention elections after a full-termed partisan election, and will not be examined.  From the now remaining 19 states, judges face reelection approximately every 7.5 years on average, and contain an average of 7 judges (See Table 1).  However, since both the number of high-court judges and term lengths vary among the states with elections, the turnover rate within these states can also vary.  For example, Wisconsin only has seven judges on its Supreme Court who only face reelection every ten years.  Alabama, on the other hand, has nine judges on its Supreme Court who face reelection every six years.  However, the frequency and staggeredness of these elections is what truly influences election environments within states.

Wisconsin, for example, has well-staggered elections—almost every year (and at most two years) one of the seven judges’ term ends.  Thus, in Wisconsin the time between judicial elections is never more than two years.  In Alabama, however, the state’s high number of judges and brief term lengths are also coupled with non-staggered election cycles.  Although this creates a span of (at most) four years between elections, I believe, since five judges will face election in the same year (every six years) an environmentally-created electoral frenzy exists in Alabama that is rare among states.  In Alabama, for example, five of the current nine judges on the state’s supreme court will face reelection in 2012 (three are up for election in 2010 and the remaining judge’s term expires 2014).  While this does not necessarily mean that these reelections will be contested (although each incumbent will likely face at least one opponent), it shows the extreme potential for change on the Alabama Supreme Court (Baum 1995, 19).  Each seat on the Alabama high court will have its partisan race; candidates do not run at large.  This frenzied atmosphere could lead to higher politicized judicial elections, and higher public familiarization with those elections.

Specifically, this competetively-heightened environment likely makes the election of judges in states like Alabama extremely vulnerable to politicization through campaign contributions, attack advertisements, and policy pronouncements—even more than other states with partisan elections.  The sheer opportunity for change is likely to create levels of competitiveness that can potentially increase levels of politicization.  In 2012, a majority on the Alabama Supreme Court will be up for reelection—this opportunity is not likely to go by unnoticed by groups interested in legal decisions within the state.  

So, in many ways Alabama represents one of the most electorally vulnerable states, in my opinion.  At the same time, however, Alabama is a relatively average state.  For both of these reasons, Alabama is a unique candidate for the survey of hypothetical scenarios dealing with varying levels of campaign contribution, attack advertisement, and policy pronouncement influence over the legitimacy and perceived impartiality of the courts.  

More Reasons Why I Chose Alabama and Wisconsin:

I chose to examine Alabama and Wisconsin for a variety of reasons.  First of all, each state respresents a “normal” state demographically (see Table 3).  Therefore, the demographics of both states are comparable with each other, which helps to eliminate any outlying variables that are uncontrollable in this quasi-experimental survey.  Furthermore, while the states are similar and normal demographically, they are quite different electorally.  Since this paper focuses on the discovery of influence judicial campaigns have over public perceptions of court legitimacy, it was essential that I choose two states that both elect their judges.  

However, I still was able to sift through the states that run elections and determine that Wisconsin and Alabama (while similar and normal demographically) are on opposite ends of the extremity-measuring electoral spectrum.  Wisconsin, as far as election states are concerned, is a rather moderate state and enforces relatively restrictive limits on campaign characteristics.  Alabama, on the other hand, is a very extreme electoral state (for previously mentioned reasons) and does not enforce campaign limits with any measureability.  [add more specifics about recent races and compare, money, ads, contributions.  Supplement with Bonneau, Cann, Hall at least]  

Survey Methods: [to be added to]

My survey of hypothetical scenarios is largely based off of previous works (see Bonneau 2005; Gibson 2008a; Gibson and Caldeira 1998; and Hall 2001).  Studying the legitimacy of the judicial branch of state governments in isolation hinders true understanding of such studies.  Thus in my survey I provide two main sets of questions:  the first set deals with a judge (and the state’s high court), the second deals with a senator (and the legislature).  This cross-institutional analysis is of great value in deducing correct conclusions about the perceived impartiality and legitimacy of the states’ high court.  

The survey consists of hypothetical scenarios that are modeled to effect respondents’ perception of impartiality.  The survey is separated into three main sections (see below) and each section has varying degrees of intended impartiality, or lack thereof.  Thus the scenarios will be divided into six different surveys.  The first survey will contain each judicial scenario that contains the highest level of intended partiality.  The second survey will contain each judicial scenario that contains the intermediate level of intended partiality.  The third survey will contain each judicial scenario that contains the least level of intended partiality.  The remaining three surveys follow exactly the same format but deal with the state legislature, instead.  Each survey will then be sent to Wisconsin and Alabama (see * in Table 2).  

[Talk about the wording of questions to prevent bias]

The respondents will be asked to rank their perceived ability for the senator or judge to remain fair and impartial.  Then, the respondents will first read the respective survey’s scenarios and rank the perceived ability for the senator or judge to remain impartial under the scenario’s conditions.  The respondents will rank their perception after every question on a scale from 1 to 4 (See Table 2, Table 4, and Figure 1).

Thus, in my experiment-like survey the independent variable is the scenario and person within each scenario.  I manipulate these variables in order to achieve expected outcomes in regard to the dependent variable, which is the perceived partiality and legitimacy of courts and legislatures by the respondents.  

Campaign Contributions:

The first manipulation in this paper’s experiment deals with campaign contributions.  As with the following sections, I attempt to vary contributions by the degree to which a conflict of interest is implied.  The variance of conflict of interest ranges from none to extreme.  The first scenario is the most extreme case of conflict of interest since it deals with campaign contributions from people who try cases before Judge Johnson’s court.  The medium case deals with people interested in legal decision who do not try cases before Judge Johnson’s court.  Finally, the case with the least amount of conflict is the third; by rejecting all no conflicts can occur.  H2:  I hypothesize that a correlative relationship relationship between the degree of conflict of interest and institutional legitimacy will emerge showing stronger perceived impartiality for the scenario with the least perceived amount of conflict.  I also suspect that the medium and extreme conflict scenarios will be much more similar to one another, and the refusal to accept campaign contributions will most likely have a disproportionate effect on the protection of institutional legitimacy.

Policy Pronouncements:  

The second set of scenarios, policy pronouncements to may also impugn legitimacy.  The extent to which judges announce specific policy prejudgments is likely to affect the degree of perceived ability to remain impartial.  The policy pronouncement section of this survey supposes variability in the degree in perceived impartiality to the degree with which the candidate for public office states a particular policy position.  The range is defined by defined by the old, pre-White, judicial rules (meaning absolutely no policy statements are allowed) to the current, post-White, rules (meaning only general policy statements are allowed).  The third position is even further beyond pronouncements that are deemed appropriate today (specific policy pledges are made).  H3:  I hypothesize that the stronger the policy prejudgment or pronouncement, the less the judge will be thought to be impartial and legitimate.

Attack Advertising:

Finally, the third section of the survey deals with styles of campaigning.  Specifically, the use of so-called attack advertisements is addressed.  These scenarios follow the previous form, and vary from wholesome, harmless campaign statements to vigorous, active attacks on the impartiality and fairness of the opponent.  In between is the scenario that has a slight tinge of attack advertising.  H4:  I hypothesize that the unattractive attack advertisement will draw less perception of an ability to be impartial compared to the fair advertisement; thus, the attack advertisement will harm the court’s legitimacy.

Insinuation about State Institutions and Electoral Atmosphere:

Both Wisconsin and Alabama run elections for their respective high courts; however, Wisconsin is much more moderate with nonpartisan elections while Alabama is a political frenzy with partisan elections.  By attempting to quantify the respondents’ faith in the ability of judges to remain impartial (in the face of each previously mentioned hypothetical scenario) I hope to show that Wisconsin has a stronger ability to perceive the courts as impartial—despite the scenario.  I believe that (partly due to the level of actual perceived politicization within Wisconsin, itself) Wisconsin will perceive the court as more impartial in a majority of scenarios compared to the Alabama respondents (also compared to each state’s legislature).  This could indicate Alabama’s politicized elections are actually having a negative impact on the perceived impartiality and legitimacy of its high court—despite the scenario.  H5:  By comparing Alabama (a wildly politicized electoral state) to Wisconsin (a more conservative electoral state) I aim to portray that people’s perceptions in each state are influenced not only by the survey of hypothetical scenarios, but also the political atmosphere within their own state.

Weaknesses and Considerations:  [section to be added to later]

I hope that by comparing and contrasting the results of the survey between the judge and senator, I can create more contextual meaning within the state.  I also hope that by pairing both the judge and senator questions from one section of varying level of intended partiality in each survey (only the questions from one level will be in each survey), my results are not falsified by unintentionally augmenting the respondents’ comparison of both political institutions. Furthermore, although I survey two states I am aware that this paper is limited in its applicability.  However, in choosing Alabama and Wisconsin I have attempted to choose two demographically similar states that represent “normal” states.  The main difference between the two states lies in their selection of state judges.  However, not every variable can be accounted for.  Given the limitation on resources, this research will probably be unable to reach the desired number of respondents or have a highly desired response rate.  

Hypotheses:  

H1:  The overarching hypothesis of this paper is that electoral concerns effect the perceived impartiality of courts.

H2:  I hypothesize that a correlative relationship between the degree of conflict of interest and institutional legitimacy will emerge showing stronger perceived impartiality for the scenario with the least perceived amount of conflict.
H3:  I hypothesize that the stronger the policy prejudgment or pronouncement, the less the judge will be thought to be impartial and legitimate.

H4:  I hypothesize that the unattractive attack advertisement will draw less perception of an ability to be impartial compared to the fair advertisement; thus, the attack advertisement will harm the court’s legitimacy.
H5:  By comparing Alabama (a wildly politicized electoral state) to Wisconsin (a more conservative electoral state) I aim to portray that people’s perceptions in each state are influenced not only by the survey of hypothetical scenarios, but also the political atmosphere within their own state.

Results and Final Conclusions: 
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Appendex:

	TABLE 1.  VARIOUS TYPES OF JUDICIAL SELECTION SYSTEMS IN STATES

	Category
	State
	Selection System 

Used
	Retention

 Method
	*Term Length (yrs)
	No. of Judges

	 ELECTIONS 

(PARTISAN)
	Alabama
	Partisan Election
	Reelection
	6
	9

	
	Illinois 
	Partisan Election 
	Retention Election
	10, 10
	7

	
	Louisiana
	Partisan Election
	Reelection
	10
	7

	
	 North Carolina
	Partisan Election
	Reelection
	8
	7

	
	Pennsylvania
	Partisan Election
	Retention Election
	10, 10
	7

	
	Texas
	Partisan Election
	Reelection
	6
	9

	
	**West Virginia
	Partisan Election
	Reelection
	12
	5

	ELECTIONS 

(NON-PARTISAN)


	Arkansas
	Nonpartisan Election
	Reelection 
	8
	7

	
	Georgia
	Nonpartisan Election
	Reelection
	6
	7

	
	Idaho
	Nonpartisan Election
	Reelection 
	6
	5

	
	Kentucky
	Nonpartisan Election
	Reelection 
	8
	7

	
	Michigan
	Nonpartisan Election
	Reelection
	8
	7

	
	Minnesota
	Nonpartisan Election
	Reelection 
	6
	7

	
	Mississippi
	Nonpartisan Election
	Reelection 
	8
	9

	
	Montana
	Nonpartisan Election
	Reelection 
	8
	7

	
	Nevada
	Nonpartisan Election
	Reelection 
	6
	7

	
	North Dakota
	Nonpartisan Election
	Reelection 
	10
	5

	
	Oregon
	Nonpartisan Election
	Reelection 
	6
	7

	
	Washington
	Nonpartisan Election
	Reelection 
	6
	7

	
	Wisconsin
	Nonpartisan Election
	Reelection 
	10
	7

	
	Ohio
	Nonpartisan Election
	Reelection 
	6
	7

	APPOINTMENT 

(WITH SOME TYPE OF RE- APPOINTMENT)
	Connecticut
	Gubernatorial Nomination from judicial select commissiom; legislature approves
	Renomination
	8
	7

	
	Delaware
	Gubernatorial Appoint. from judicial nomination commission; senate confirms
	Reappointment
	12
	5

	
	Hawaii
	Gubernatorial Appoint. from nomination commission; senate confirms
	Retained by the nomination commission
	10
	5

	APPOINTMENT 

(WITH SOME TYPE OF RE- APPOINTMENT)

(continued)
	Maine
	Gubernatorial Appoint; senate confirms
	Reappointment
	7
	7

	
	Massachusetts 
	Gubernatorial Appoint; confirmed by governor’s council on judiciary
	N/A
	To age 70
	7

	
	New Hampshire
	Gubernatorial Nomination from select commission; governor’s council approves
	N/A
	To age 70
	5

	
	New Jersey
	Gubernatorial Appoint; senate confirms
	Reappointment
	7
	7

	
	**New York
	Gubernatorial Appoint. from nomination commission; with senate consent
	Reappointment
	14
	7

	
	South Carolina
	Election by the State Legislature
	Reelection by Legislature
	10
	5

	
	Rhode Island
	Gubernatorial Appoint. from a nomination commission
	N/A
	Life
	5

	
	Vermont
	Gubernatorial Appoint. from a nomination commission
	Vote of General Assembly
	6
	5

	
	Virginia
	Election by the State Legislature
	Reelection by Legislature
	12
	7

	APPOINTMENT 

(WITH RETENTION ELECTIONS)
	Alaska
	Gubernatorial Appoint. from nomination commission
	Rentention Election
	3, 10
	5

	
	Arizona
	Gubernatorial Appoint. from nomination commission
	Retention Election
	2, 6
	5

	
	California
	Gubernatorial Appoint; confirm by judicial appointment commission
	Retention Election
	12, 12
	7

	
	Colorado
	Gubernatorial Appoint. from nomination commission
	Retention Election
	2, 10
	7

	
	Florida
	Gubernatorial Appoint. from nomination commission
	Retention Election
	1, 8
	7

	
	Indiana
	Gubernatorial Appoint. from nomination commission
	Retention Election
	2, 10
	5

	
	Iowa
	Gubernatorial Appoint. from nomination commission
	Retention Election
	1, 8
	7

	
	Kansas
	Gubernatorial Appoint. from nomination commission
	Retention Election
	1, 6 
	7

	
	Maryland
	Gubernatorial Appoint. from nomination commission; senate confirms
	Retention Election
	1, 10
	7

	APPOINTMENT 

(WITH RETENTION ELECTIONS)

(continued)
	Missouri
	Gubernatorial Appoint. from nomination commission
	Retention Election
	3, 12
	7

	
	Nebraska
	Gubernatorial Appoint from nomination commission
	Retention Election
	3, 6
	7

	
	New Mexico
	Gubernatorial Appoint. followed by partisan election competing for full term
	Retention Election
	1, 8
	5

	
	Oklahoma
	Gubernatorial Appoint. through nomination commission
	Retention Election
	1, 6 
	9

	
	South Dakota
	Gubernatorial Appoint. from nomination commission
	Retention Election 
	3, 8
	5

	
	Tennessee
	Gubernatorial Appoint. from nomination commission until next general election.
	Retention Election
	1, 8
	5

	
	Utah
	Gubernatorial Appoint. from nomination commission; senate confirms
	Retention Election
	3, 10
	5

	
	Wyoming
	Gubernatorial Appoint. from nomination commission
	Retention Election
	1, 8
	5

	
	
	
	
	
	

	*When two numbers are present in the “term length” column the first number is the number of years before a retention election and the second number is subsequent term length.

**Information Corresponds to highest state court (no supreme court).

Bold = states examined in survey of hypothetical scenarios.

Adapted from: "Selection of Judges." Methods of Judicial Selection.  American Judicature Society. March 2, 2009. http://www.judicialselection.us/judicial_selection/methods/selection_of_judges.cfm?state=


	Table 2. Survey’s Hypothetical Scenarios (Manipulations and *Versions)

	
	Institution

	
	State High Court
	State Legislature

	Campaign Contributions

	Strong Conflict:

Contribution from litigants


	Judge Johnson receives campaign contributions in the form of money from corporations and public interest groups that regularly try cases before his court, the Alabama Supreme Court.
	Senator Johnson recieves campaign contributions in the form of money corporations and public interest groups that regularly receive public contracts and state funding approved by the Alabama Senate.

	Moderate Conflict:

Contribution from interest groups
	Judge Johnson receives campaign contributions in the form of money from corporations and public interest groups that are interested in legal decisions but do not try cases before Judge Johnson’s court, the Alabama Supreme Court.
	Senator Johnson receives campaign contributions in the form of money from corporations and public interest groups that are interested in influencing legislation, but which do not receive any public contracts or state funding approved by the Alabama Senate.

	No conflict:

No contributions


	Judge Johnson has been offered campaign contributions in the form of money from corporations and public interest groups, but he refuses to accept any money at all, saying he wishes to avoid any threats to his impartiality when deciding cases before the Alabama Supreme Court.
	Senator Johnson has been offered campaign contributions in the form of money from corporations and public interest groups, but he refuses to accept any money at all, saying he wishes to avoid any threats to his impartiality when voting on legislations in the Alabama Senate.

	Policy Commitments

	No Commitment:

No policy statements or commitments
	Judge Johnson refuses to talk about isses of public policy during his election campaign saying that a judge should not discuss issues his court may have to decide someday, the Alabama Supreme Court.  
	Senator Johnson refuses to talk about issues of public policy during his election campaign saying that a legislator should not discuss issues that the Alabama Senate may have to vote on someday.

	General Policy:

Gives policy views
	Judge Johnson talks about his view on important legal issues like abortion or the death penalty in Alabama during his election campaign.
	Senator Johnson talks about his view on important legal issues like abortion or the death penalty in Alabama during his election campaign.  

	Specific Case Decisions:

Promises to decide certain way
	Judge Johnson talks about his view on important legal issues like abortion or the death penalty in Alabama during his election campaign.  He promises that if elected he will decide these kinds of cases in the way most people in Alabama want them decided.
	Senator Johnson talks about his view on important legal issues like abortion or the death penalty in Alabama during his election campaign.  He promises that if elected he will vote on these kind of issues in the way most people in Alabama want them decided.

	Attack Advertising

	No Attack Advertising


	Judge Johnson’s campaign ads rarely mention his opponent; instead, the ads focus on providing information on himself.  In the ads he claims that if electd he will make fair and impartial decisions on cases before the Alabama Supreme Court.
	Senator Johnson’s campaign ads rarely mentin his opponent; instead the ads focus on providing information on himself.  In the ads he claims that if elected he will make fair and impartial decisions on legislation before the Alabama Senate.

	Moderate Attack Advertising
	Judge Johnson’s campaign ads at times mention his opponent is biased in favor of certain groups and would not be able to make fair and impartial decisions if elected to the Alabama Supreme Court.
	Senator Johnson’s campaign ads at times mention his opponent is biased in favor of certain groups and would not be able to make fair and impartial decisions if elected to the Alabama Senate.

	Attack Advertising


	Judge Johnson’s campaign ads vigorously attack his opponent claiming that his opponent is biased in favor of certain groups and individuals, and therefore would not be able to make fair and impartial decisions if elected to the Alabama Supreme Court.
	Senator Johnson’s campaign ads vigorously attack his opponent claiming that his opponent is biased in favor of certain groups and individuals, and therefore would not be able to make fair and impartial decisions if elected to the Alabama Senate.

	*Note that these scenarios are geared toward Alabama.   In the questions for the Wisconsin survey, “Wisconsin” always replaces the word “Alabama.”  Other than that, the two surveys are composed with exactly the same questions.  


	Table 3.  Quick Comparison of Alabama and Wisconsin

	
	Alabama
	Wisconsin

	Population (rank)
	4,627,851 (23)
	5,601,640 (20)

	Voting Pop. (%)
	1,064,405 (23.6)
	1,361,198 (24.3)

	Land Area (miles2)
	50,744.00
	54,310.10

	Pop. Density (people per mile2)
	87.6
	98.8

	Bachelor’s Degree or higher (%)
	19.0
	22.4

	Number of Judges on High Court
	9
	7

	Term Length on High Court
	6
	10

	Selection of Judges for High Court
	Elections (Partisan)
	Elections (Nonpartisan)

	Rentention Method for High Court
	Reelection
	Reelection

	Last High Court Election 
	2008
	2008

	*Total Money Raised
	$4,477,033
	$844,000

	*Number of Open Seats
	1
	1

	*Number of Candidates
	2
	2

	*Money Raised per Candidate
	$2,238,516.5
	$422,000

	Adapted from: "Alabama." and “Wisconsin.” State Quick Facts.  United States Census Bureau. March 2, 2009. http://quickfacts.census.gov/qfd/
*Adapted from: “National Overview.”  High Court Election Totals.  National Institute on Money in State Politics. http://www.followthemoney.org/database/nationalview.phtml




	Table 4.  Numeric Scale Ranking Perceived Ability to Remain Impartial

	1.  Strongly believe he can be fair and impartial
	2.  Somewhat believe he can be fair and impartial
	4.  Somewhat believe he cannot be fair and impartial
	5.  Strongly believe he cannot be fair and impartial


	Figure 1.  Sample Survey (Highest Level of Intended Partiality and Unfairness in Alabama)

	1.  Strongly believe he can be fair and impartial
	2.  Somewhat believe he can be fair and impartial
	3.  Somewhat believe he cannot be fair and impartial
	4.  Strongly believe he cannot be fair and impartial


	1.  How strongly do you believe Judge Johnson can remain fair and impartial, given the following scenarios? After reading each scenario, please mark the box corresponding to the degree with which you believe Judge Johnson can remain fair and impartial.  Do you strongly believe he can be fair and impartial, somewhat believe he can be fair and impartial, somewhat believe he cannot be fair and impartial, or strongly belive he cannot be fair and impartial?

	A.  Judge Johnson receives campaign contributions in the form of money from corporations and public interest groups that regularly try cases before his court, the Alabama Supreme Court.

	1.
	2.
	3.
	4.

	B.  Judge Johnson talks about his view on important legal issues like abortion or the death penalty in Alabama during his election campaign.  He promises that if elected he will decide these kinds of cases in the way most people in Alabama want them decided.

	1.
	2.
	3.
	4.

	C.  Judge Johnson’s campaign ads vigorously attack his opponent claiming that his opponent is biased in favor of certain groups and individuals, and therefore would not be able to make fair and impartial decisions if elected to the Alabama Supreme Court.

	1.
	2.
	3.
	4.


	2.  How strongly do you believe Senator Johnson can remain fair and impartial, given the following scenarios? After reading each scenario, please mark the box corresponding to the degree with which you believe Senator Johnson can remain fair and impartial.  Do you strongly believe he can be fair and impartial, somewhat believe he can be fair and impartial, somewhat believe he cannot be fair and impartial, or strongly belive he cannot be fair and impartial?

	A.  Senator Johnson recieves campaign contributions in the form of money corporations and public interest groups that regularly receive public contracts and state funding approved by the Alabama Senate.

	1.
	2.
	3.
	4.

	B.  Senator Johnson talks about his view on important legal issues like abortion or the death penalty in Alabama during his election campaign.  He promises that if elected he will vote on these kind of issues in the way most people in Alabama want them decided.

	1.
	2.
	3.
	4.

	C.  Senator Johnson’s campaign ads vigorously attack his opponent claiming that his opponent is biased in favor of certain groups and individuals, and therefore would not be able to make fair and impartial decisions if elected to the Alabama Senate.

	1.
	2.
	3.
	4.


