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Jus ad Water

Can the War in Iraq Withstand the Deluge of Just War Theory?

C. Kevin Taber

Introduction

War, as always, brings with it a certain level of controversy.  In light of our current situation in Iraq, one might say that public opinion – both domestically and internationally – has served to exacerbate this inherent controversy.  The resulting tension has often been played upon by pundits, politicians, and demagogues alike to sway public opinion toward their various ends.


Nonetheless, not all public analyses of the war in Iraq must “sell soap,” so to speak.  In fact, many scholars have – and remain – engaged in a field of debate concerning military action that, throughout time, has remained vibrant in the academic realm:  just war theory.  Even in the age of “talking heads,” “blogs,” and “podcasted” pseudo-political debates, our military actions abroad are closely examined through the lenses of the centuries-old traditions of just war theory and principles.  


As a moral and ethical code, just war theory remains in the realm of subjectivity; and, like most disciplines of this nature, is always open to debate (Mednicoff 2006, 378).  As a topic of debate – particularly when used as a framework with which to evaluate the current war in Iraq – just war theory can be applied across the spectrum of its intended use.  It can be utilized in its classical sense, as it was defined hundreds of years ago, or modified to suit a changing world of global security threats and American primacy.


Therefore, as the prime nation in the world, and as largely an imperial power, what responsibilities does the United States of America have in engaging an enemy according to just war theory?  What liberties and deviations from just war principles can America take in the face of terrorism, violent extremism, and other threats to domestic and global security? Perhaps, more importantly, what should be avoided in accordance to this significant tradition of morality in conflict, or have we already overstepped its bounds?  All of these questions – and certainly more – could be examined within the theories and principles of the just war tradition, while factoring in other concepts of morality in regards to force and leadership.

History and Background of Just War Theory

General background and underlying philosophy.  Investigating the philosophy and morality of warfare seems like a redundant venture at first, as war has often been viewed, historically, in western culture as – among other things – conflict resulting from a desire to exert power over others for the gain of the state abroad or for the reinforcement of the strength of leadership domestically (Griffiths and O’Callaghan 2002, 321).  However, great thinkers from various backgrounds throughout the years have developed theories about the morality and validation of warfare (Bowker 2005, 297-298).  Specifically, just war tradition in the form we know it today, owes its beginnings largely to the Christian theologians and academics Saint Augustine of Hippo and Saint Thomas Aquinas (Bowker 2005; Tremblay 2003; Smock 2003).  


Saint Augustine of Hippo (the predecessor of Saint Thomas Aquinas by nearly 900 years) began life as an African Christian.  However, by the time he had embarked upon his career as a professor in Italy, he had abandoned his Christian beliefs. (Only to resume them later on, nearly halfway through his life) (Bowker 2005, 65).  Teaching and living in Italy, he was exposed to classical Roman philosophy regarding morality in warfare.  The effects of this exposure were evident in his own teachings, and through his influence, in turn, on Saint Thomas Aquinas in the 13th century (Kellogg 2002, 89).


Saint Thomas Aquinas, though influenced by St. Augustine, would depart slightly from his general philosophical beliefs regarding certain Christian doctrines (Bowker 2005, 49, 65).  As a member of the Dominican order, Saint Thomas Aquinas lived without any personal possessions in complete poverty, though his real items of worth were the very thoughts and ideals that he would generate, proving himself one of the most productive and insightful Christian scholars of all time (Bowker 2005, 49, 163, 372).  His study of Aristotle’s philosophy would influence both his secular and religious thinking, and ultimately, his fortification of just war theory in the Christian faith (Bowker 2005, 49).


Christian just war philosophy was essentially developed as a way to reconcile two opposing views of warfare in Europe (Smock 2003, 2-3).  Christian tenets held that violence was unnecessary and inherently evil; Christians should always seek passivism and strive to “turn the other cheek.”  However, justification was needed to make waging a “just” war possible, particularly when self-defense was concerned (Scruton 2003, 37-38). 

The contributions of early just war scholars.  Though interested in the advancement of Church doctrine, Saint Augustine and Saint Thomas Aquinas were heavily influenced by other men of reason from the epochs of classical Greece and Rome, who based their secular philosophies on logic and reason.  These Christian scholars would marry the logical and ethical concepts of just war taught by the philosophers Plato and Aristotle centuries before the rise of Christianity onto the world stage.  It was, in fact, Aristotle himself who first used “just war,” in his vocabulary (Kellogg 2002, 89)


Furthering the definition of just war in its infancy, Cicero reasoned that jus gentium – the classical Roman equivalent of just war – was limited to defensive or retaliatory wars.  This concept, too, would later be assimilated into the Christian doctrine on just war.  Cicero would even speak out on the extent to which one could ethically exact revenge upon an enemy who had committed some aggression.  (However, as we will discuss later, some of Cicero’s most famous reasoning would be used by those opposed to the concept of just war) (Kellogg 2002, 90).

Alternatives to just war theory.  Although the central doctrine of just war theory is rooted in Christian doctrine, a survey of its history – though brief, it may be – would lack much legitimacy if ample attention were not paid to other sources of just war philosophy and even to those theories which would appear to contradict the beliefs espoused by just war theory.  Namely, the contradiction to the theory of just war based on both religious morality and secular philosophy was personified best by the great political thinker, Niccolò Machiavelli.


Born nearly 200 years after the death of Saint Thomas Aquinas, Machiavelli, too, was influenced by the secular philosophy of the classical Roman scholars and thinkers.  However, Saint Thomas Aquinas’s approach to forging politics and religion to form moral standards for actions between states and their leaders was largely ignored by Machiavelli.  In fact, it could be said that Machiavelli’s approach to domestic and international politics ignored ethics altogether, departing dramatically from the religious and moral focus of most scholars of the day (Duiker and Spielvogel 1998, 463).


Machiavelli figures prominently in the formation of realism as a distinct political philosophy (Griffiths and O’Callaghan 2002; Duiker and Spielvogel 1998).  Although it does not appear to seek the role actively, realism factors in as a participant in the debate over the nature and classification of just war.  In regard to warfare, Machiavelli specifically said that the best policy to follow by leaders is: 



…to destroy one’s enemies, to secure some allies, to win wars, 



whether by force or by fraud, to make oneself both loved and 



feared by one’s subjects… (Duiker and Spielvogel 1998, 465).


Machiavelli’s brand of realism – although it was not classified as this at the time (Griffiths and O’Callaghan 2002, 261) – proved to be almost amoral in its approach to ethical leadership and warfare (Duiker and Spielvogel 1998, 463).  Some realists would also argue that in the case of war, the use of force has no actual checks in place.  It is here that we encounter, perhaps, the misinterpretation (mentioned above) of one of the maxims of Cicero (Kellogg 2002, 90).


Although Cicero sowed the seeds of many beliefs that would eventually come to fruition in modern just war theory, he also spoke of the less pleasant side of war.  Cicero believed that “in time of war, the law falls silent,” (Kellogg 2002, 90).  Taking the phrase literally, many realists and opponents of just war theory hold that this condones the type of rhetoric that Machiavelli himself reinforced regarding warfare and the authority of leaders (Kellogg 2002; Duiker and Spielvogel 1998).


Machiavelli believed firmly that leaders were immune to the moral standards that other men would be judged by should they commit an act of aggression or violence towards their fellow man.  Machiavelli does emphasize that leaders need to make an effort to act morally, although they are in no way required to adhere to this norm should necessity dictate otherwise (Machiavelli, Niccolò and David Wootton, trans. 1995, 55)


Machiavelli, like adherents to the modern theory of realism, believed that by thinking idealistically, leaders would only be preparing their regimes for destruction (Machiavelli, Niccolò and David Wootton, trans. 1995, 48).  Realists still hold that the idealistic belief that international efforts at political and economic cooperation and multilateralism will inevitably fail, and that these are factual trends that can be shown throughout history.  At the root of this global struggle, is the desire for power and the neglect of international law (in which – as we will discuss later – just war plays a major role) (Griffiths and O’Callaghan 2002, 262).  


Nonetheless, Machiavelli is considered to be only one among many of a long line of proponents of “realism” throughout history.  Perhaps beginning with the Greek historian Thucydides’ delegation of responsibility for the Peloponnesian wars to ancient balance of power politics, realism has meandered its way through the philosophical approach to warfare throughout the centuries (Griffiths and O’Callaghan 2002, 262).  


As we delve deeper into the actual framework and implementation of just war theory, the divisions between Machiavelli’s theories about war and those of just war scholars will become more apparent (though they are certainly easily discernable, even at the surface).  For now, we will move on to another source of just war theory which departs slightly from the western viewpoint expressed so far. 

Islamic outlook on just war.  While departing slightly from theories of just war which share a common root in the western tradition – although different in their principles – we will return primarily to the context of Christian just war doctrine as we move into an analysis of its implementations, both past and current.  However, it is pertinent to this study to dwell at least briefly on the Islamic tradition concerning just war, as our current war concerns combatants of Arab background, whose culture is shaped by the values of Islam in the same way that ours is shaped by the norms and morals of Judeo-Christian beliefs.  This is not, however, an attempt to compare and contrast the two traditions for the sake of establishing the moral superiority or inferiority of one or the other.


In the Islamic world, peace is a central teaching.  The name “Islam” denotes, in fact, the willful submission of followers of God and the resulting peace that this state of submission brings (Bowker 2005, 275).  Although often misconstrued by the media or by extremists within the Islamic world, the concept of just or “holy” war is a sacred rite which is evaluated very strictly (Denny 2006, 367).  Jihād, defined as “striving in the cause of God,” is more than a concept of holy war (Bowker 2005, 288).


Jihād is considered by many Muslims to constitute an extra, or sixth, pillar of their faith.  The term, though often used as a blanket statement for war against non-Muslims – by some non-Muslims and Muslims alike – is more accurately defined when broken down into its two core components:  the lesser and the greater jihād (Molloy 2005, 467).  The greater “struggle” is actually within the individual believer’s own conscious and is a dedication to do what is right, as well as a resolution to remain devout.  The lesser “struggle” incorporates the means by which Muslims may commit to outward action, which does not necessarily entail force (Mamdani 2005, 50).


The concept of the lesser jihād is governed strictly by the doctrine of peace in Islam.  It is a requirement of Islam that any military action entered upon under the auspices of the lesser jihād must only be a struggle of self-defense.  It is more widely practiced as a non-violent struggle to disseminate the religion of Islam through outward efforts in the community (Denny 2006, 126).


While the most analogous Islamic doctrine to the Christian theory of “just war,” it is often best described as “just struggle,” (Mamdani 2005, 50-51).  While extremists use the concept of this “struggle” to justify terrorism and violence, this use is dismissed by the majority of Muslims (Denny 2006, 126).  Its use as justification for violence is not widespread throughout history (Mamdani 2005, 51).


We will now return to the core tenets of just war philosophy as expressed in the western Christian tradition.

Just War Principles Defined


Just war theory keeps two broad principles central to its structure.  First and foremost, is the concept of jus ad bellum, or “just recourse to war,” (Griffiths and O’Callaghan 2002, 172).  The second foundation of just war theory deals with the actual conduct of war:  jus in bello, or “just conduct in war,” (Griffiths and O’Callaghan 2002, 173).  Both of these are extrapolated out within a framework of criteria which must be met in order for the broader, over-arching principle to apply (Smock 2003, 3).  We will now discuss each in detail.

Jus ad bellum.  This first cornerstone of just war theory is usually characterized by five to seven components, depending on its definition and context.  Jus ad bellum may contain the following tenets:  just cause, legitimate authority, peaceful intention, public declaration, last resort, reasonable hope of success, and proportionality (though the latter may also appear in jus in bello doctrine, in a slightly modified form) (Griffiths and O’Callaghan 2002; Smock 2003; Bowker 2005).


Just cause centers upon the notion that the state engaging in war is doing so with proper intentions (Bowker 2005, 297).  Traditional views of just war theory hold that there are three justifiable causes for war, as follows:  regaining property or assets taken illegally, punishing evil or wrongdoing, and self-defense against aggression (Bowker 2005; Smock 2003).  However, international law only recognizes self-defense as a proper justification for war (Griffiths and O’Callaghan 2002, 173).


Legitimate authority to declare war rests only with sovereign entities and their official representatives (Griffiths and O’Callaghan 2002; Smock 2003; Bowker 2005).  The requirement for peaceful intentions is addressed differently by various scholars.  Griffiths and O’Callaghan (2002, 173) state openly that just intentions may not include retribution or revenge.  David Smock, writing for the United States Institute of Peace, (2003, 3) states that force must only be used “to achieve peace.” Historically, Saint Augustine asserted early on in just war doctrine that war should only be waged as a means of achieving peace and safety (Mednicof 2006, 379).

The principle of last resort states plainly that war must be the very last option employed to solve conflict.  It implies that all other ways and means must be exhausted in order to solve the problem before force is used (Griffiths and O’Callaghan 2002; Smock 2003; Bowker 2005).  As Griffiths and O’Callaghan (2002, 174) suggest, these may include actions such as sanctions, negotiations, or appeal to international law.


In order for a nation to have a reasonable hope of success, it must prove that its actions will not only be successful during the war, but also afterwards, in the peacemaking process (Smock 2003, 3).  Furthermore, within the context of the war itself, the nation making the case for just war must take into account the civilian losses (both in terms of property and human life) that its citizens will be forced to endure, in order to ensure that these valuable resources are not wasted on fruitless endeavors (Griffiths and O’Callaghan 2002, 174).


Finally, in realizing the full principles of jus ad bellum, Griffiths and O’Callaghan (2002, 174) and Bowker (2005, 297) both qualify proportionality as the existence of an ordinate and proportionate amount of force employed in relation to the objectives of the war and the severity of the issue.  Therefore, as Bowker puts it, those proposing proportionality in the just war tradition must ensure that they are “not doing more harm than good” (Bowker 2005, 297).


These principles, then, make up the core of jus ad bellum reasoning in the just war school of thought.  The components of jus in bello must be examined, however, to understand the broader concept that is just war theory and its implications in the actual conduct of war.
Jus in bello.  We approach “just conduct” with a much simpler framework to analyze its implications for just war theory.  The conduct of war is less abstract than the reasoning and justification behind it.  As St. Thomas Aquinas observed, the conduct of the war directly affects the combatants and noncombatants on the ground.  Jus in bello is held up by two pillars.  The first, as mentioned above, deals with proportionality.  The second deals with discrimination.


Proportionality concerns the amount of force used, its intended damage, and the amount of force actually required to complete the objective (Griffiths and O’Callaghan 2002; Smock 2003; Bowker 2005).  Furthermore, not only may the amount of force employed not be disproportionate to the objectives, the type of force used must also reflect proportionality (Bowker 2005, 297).


Additionally, just war theory concerning discrimination maintains that those at war must make every effort not to target or harm civilians or noncombatants (Griffiths and O’Callaghan 2002; Smock 2003; Bowker 2005).  According to international relations scholars, noncombatants are considered to be most civilians, religious leaders (clergy, chaplains, etc.), and medical professionals (doctors, nurses, medics, etc.).  However, civilians who are employed in the industries related to the waging of war are not protected as noncombatants.  This, of course, excludes those who contribute public goods or services deemed necessities for the use of society in general (Griffiths and O’Callaghan 2002, 175).

Contemporary additions to just war theory.  Though still not widely recognized as central principles in the just war tradition, modern additions have been made by some scholars.  Notably, are the theories of jus post bellum (Himes 2002; Kellogg 2002) and jus ad vim (Walzer and Myers 2006).


Jus post bellum, according to Kenneth Himes (2002), professor of moral theology at Washington Theological Union, is “right action after war.”  Three main concepts are at the heart of jus post bellum theory:  repentance, honorable surrender, and restoration (Himes 2002).  


Repentance falls closely in-line with the concepts of respect, sorrow, and modesty.  The victor of the war should always exhibit these sentiments towards the party defeated.  Honorable surrender denotes that the vanquisher should not submit the vanquished to retaliatory or vindictive terms.  Restoration, seemingly self-explanatory, involves restoring the country – as much as possible – to a functioning society without the threats of instability or continued violence (Himes 2002).


Jus ad vim, though certainly the less prevalent of the two additional just war theories, is discussed by Michael Walzer.  He reasons that since all-out war should exist as a last resort only, there should be another level of analysis for the use of force outside of actual warfare.  He cites examples such as no-fly zones and blockades.  Walzer posits that jus ad vim theory would constitute a more lenient look at military action, particularly in reference to the standards of just war (Walzer and Myers, 2006).


With the framework of just war theory now behind us, it only seems natural to begin an application of these principles in a real-world scenario.  As the title of this paper suggests, the current war in Iraq provides ample opportunities for analysis on all levels of classical just war doctrine of jus ad bellum and jus in bello.

Analysis:  Just War and Iraq


In keeping with the spirit of the framework laid out by just war theory, an analysis of the current war in Iraq must follow the same outline of principles we have previously discussed.  We must first begin with a look at the principles of jus ad bellum (just cause, legitimate authority, peaceful intention, public declaration, last resort, reasonable hope of success, and proportionality) along with the standards of jus in bello philosophy (proportionality and discrimination).  We will be reflecting on the prevailing literature of the day concerning the theories as a whole and the war as it has been planned and executed thus far.  Every effort has been made to include works of both an academic and a journalistic nature, as well as the opinions of respected theologians, philosophers, and religious leaders concerning the concepts of just war theory applied to Iraq.

Application of jus ad bellum principles.  We will begin with an assessment of the general principle of jus ad bellum, particularly in reference to historical precedent.  Following this, closer examinations will be made concerning issues relating to the international legality of our causes for going to war, a case-by-case study of the justifications provided for going to war, as well as some discussion on the concept of justifying preemptive war.


Just war, for many countries, has become a part of the vernacular which, hopefully, has some positive implications (Walzer 2004, 12).  Recent history has shown us that the just war theory is alive and has been applied in situations like Kosovo, Afghanistan, (Walzer 2004, 11) and even the first Gulf War (Calhoun 2005, 420).  


However, as Walzer points out, perhaps there is a bit of naiveté, even in his own conclusions regarding just war banter (Walzer 2004, 12).  Walzer, himself, wonders if those responsible for waging war simply have adapted their speech to reflect the norms and standards of just war, or if they have actually adopted those practices (Walzer 2004, 11).  This type of adaptive speech could be referred to as “just war rhetoric,” (Calhoun 2005, 420).


In an analysis of recent wars, David M. Mednicoff (2006, 387) has compiled a to-the-point analysis of case-studies in just war theory.  He also provides a graphical side-by-side comparison of the two wars in Iraq (1991 and 2003), stacking them up against one another and, collectively, against just war norms.  His findings are straight-forward and candid.  After careful analysis, Mednicoff determines that although the first Gulf War had a just cause (the defense of an ally), the second war lacked such credibility.  He states that “International legal analysis of the 2003 American invasion to overthrow Saddam Hussein generally cast doubt on the war’s legality for much the same reason that they approved of the 1991 war, national sovereignty” (2006, 389).


The legality of the invasion of Iraq according to international law was subject to much interpretation before, during, and after the invasion of Iraq.  Realists would say that, effectively, international law does not exist, so a violation of a law which has no de facto precedent is impossible (Griffiths and O’Callaghan 2002, 262).  Thus, the argument could be made that no laws were violated in the invasion.


Furthermore, one could also argue that the precedent had been set by the United Nations that Iraq was a nation that had to be dealt with firmly.  After the defeat of Iraq in the first Gulf War, Saddam Hussein refused to submit his country completely to the demands made by the international community regarding proof of disarmament, thereby de-legitimizing his own authority.  Thus, the 2003 invasion of Iraq could be viewed as simply ensuring that this illegitimate ruler – who has thumbed his nose at the international community – would no longer remain in power (Novak 2003).


However, if past precedent of international law is examined, one could hardly find a more monumental case than the Nuremberg war trials of Nazi war criminals after World War II.  It was at these trials that the world, led by the United States of America, defined what actions made a nation an “aggressor.”  Ironically, enough, Nuremberg chief prosecutor and Supreme Court Justice Robert Jackson’s statements made during that trial provide an historical backdrop to the current war (Chomsky 2006):



If certain acts of violation of treaties are crimes, they are crimes


whether the United States does them or whether Germany does them, and


we are not prepared to lay down a rule of criminal conduct against others


which we would not be willing to have invoked against us.  We must never


forget that the record on which we judge these defendants is the record on


which history will judge us tomorrow.


In these particular cases, the prosecution relied heavily on the fact that the Germans had acted out of aggression, which, in the opinion of the international court, was the most detestable violation possible of international law.  Jackson’s description of the nature of aggression and aggressive states, clearly calls into question the legality of the United States’ invasion on the level of international law (Chomsky 2006).


Despite these damaging and incriminating precedents, what is to be made, then, of the sovereignty of states in their own affairs?  One must examine where international law lies on the protection of sovereignty and the right of states to act of their own free will, particularly when facing perceived national security threats.  One might be persuaded to believe that international law has to make exceptions for special cases including terrorism, weapons of mass destruction, and rogue states (Novak 2003).


However, international law, as laid out in the UN Charter, makes no exceptions for the inherent risks associated with these afore-mentioned extenuating circumstances (Chomsky 2006).  Essentially, the United Nations Charter addresses state sovereignty, security, and the use of force in the ways that customary international law has been laid-out since the Treaty of Westphalia (Tremblay 2003).


Articles 2.3 and 2.4, when taken together, effectively state that if any problems should arise in the relations between member-states, neither of those member states will use force or even the threat of force.  Furthermore, said states will employ peaceful means to resolve their disputes, and they will not compromise the sovereignty or independence of the other (United Nations 1945, Articles 2.3, 2.4).  From this perspective, it would seem that an invasion of Iraq without the support of the United Nations and the international community would be condemned as illegal from the perspective of international law.


The ultimate source of international law on the legality and justification of warfare lies within UN Article 51 (1945).  This Article concludes that Member-states are entitled to defend themselves if attacked, but they must effectively accept the jurisdiction of the Security Council in its actions of the Security Council to resolve the conflict.  Through this narrow definition of the justification for war, states are restricted to self defense, and only then under the supervision of the United Nations. Again, without the consent of the United Nations, any war but one of self-defense could not be justified through international legal standards.


It is now necessary to shift our focus towards the application of the “just cause” aspect of the jus ad bellum principle within the extended framework of just war theory and international law.  As discussed earlier, in order to qualify for just cause, a war must be fought for one of three reasons:   regaining property or assets taken illegally, punishing evil or wrongdoing, and self-defense against aggression (Bowker 2005; Smock 2003).  Many just war theorists and scholars alike have examined the war based on these – and other – principles and have reached conclusions regarding Iraq and just war theory.  


Nonetheless, many would agree that hindsight is 20/20, and that many people looking back at the war now, have derided it as it has become less popular.  So, a conscious effort was made to compile available sources published either before or during the invasion of Iraq in 2003 (see Gaddis, Himes – 2002; as well as Klare, Loconte, Novak, Smock, Carter, etc. – 2003).  This should provide some background and balance

to information and intelligence we currently have about the war, and help us to decipher the morality of the justifications given for the war, in accordance with just war standards.


At the heart of the justification for the war in Iraq – owing to a number of factors – was the perceived need to preemptively attack (Powers 2002, 3-4).  As discussed above, the precedence available for such an attack according to international law is slim to none, at best.  There are, however, some traditional legal precedents regarding preemptive action in international law (Welsh 2003).


It has been the opinion of international law in rare cases in the past to legitimize the use of preemptive force if two conditions are met:  first and foremost, the threat must be imminent, “leaving no choice of means and no moment for deliberation,” (Welsh 2003).  Secondly, the action taken by the pre-empting nation must be in accordance with the same principles of proportionality expressed in just war doctrine (Welsh 2003).


However, many argue that the use of the term “preemption” in this context is actually stretching the meaning a bit too much, and the term “prevention” is more appropriate given the circumstances leading up to the invasion (Chomsky 2006; Gaddis 2005; Powers 2005; Royal 2005; Walzer and Myers 2006).  The distinction between the two terms is put forth clearly by Gaddis in his piece on the Bush Administration’s “grand strategy” in its second term.  “Preemptive” wars are viewed, in that they allow for an offensive war if a nation experiences a threat which satisfies those conditions discussed above.  “Preventive” war, however, ignores the consideration that the threat must be immediate (Gaddis 2005, 4).


Many in the field of international affairs were at first won over by the perceived need to preemptively attack.  Given the atmosphere and the available information at the time, Gaddis (2002, 56) reasoned that with the support of the United Nations for the pending invasion of Iraq, the United States had the “incontestable moral claim:  that in some situations preemption is preferable to doing nothing.”  However, after presented with more convincing evidence after the invasion, he concluded that the differences between “preemptive” and “preventative” war were clear, and that the term “preemptive” was, in fact, used improperly by the administration in its attempts to justify war with Iraq (Gaddis 2005, 4).


There are, however, those who feel that preemptive – and even preventative – war was a viable option in the case of Iraq.  Royal (2002, 9) makes the point that given the perceived threat posed by Iraq at the time, preventative war was not only necessary, but that there would be a great break-down in international law if the United States is not able to set a precedent for – and provide the justification for – what he believes would be an act of self defense.  His interpretation of UN Article 51, also confirms that he believes that international law is on the side of the Bush administration’s use of preventative war (Royal 2002, 9).


The concept of preemptive war figures so prominently in the discussion concerning the justification of the war against Iraq because it had been the opinion of the Bush administration that, considering all of the threats that Iraq posed, preemption must occur in order to counter this danger (Powers 2005, 3).  Therefore, we must discuss these perceived threats and their implications for the axiom of just cause.


Powers provides us with the four general categories of justification given for the war in Iraq.  First, was the concern over Iraq’s possession of weapons of mass destruction.  Next, we were presented with the argument that Iraq harbored and maintained connections with terrorists and terrorist networks.  Following that, was the idea of humanitarian concerns to be addressed largely through regime change.  Finally, enforcing international law and the over-arching concept of global security were cited as justifications for invasion (Powers 2002, 5-6).  We will now examine the validity of these justifications.


Fortunately, as we know now, Iraq did not possess weapons of mass destruction (or WMDs) as the Bush administration had envisioned (Mednicoff 2006, 391).  Even before the invasion though, many argued that preemptive action should be based on a firm assessment of whether Iraq would actually use said weapons (Hunsinger 2003; Powers 2002).  Furthermore, a dangerous precedent could be set if preemptive war were adopted as custom in international law, even in the case of possession of weapons of mass destruction (Welsh 2003).


Early on, Gaddis (2002, 54) argued that Iraq posed a clear and present threat to international security through its support of terrorists.  However, leading up to the war, it was clear to many that the links between terrorists and Iraq was never firmly established.  Specifically, the attacks of September 11, even at that point, hadn’t been linked to Iraq in any manner (Powers 2002, 5).


Humanitarian concern proved initially to be a very attractive justification for the war in Iraq (Loconte 2003).  According to Powers (2002, 5), humanitarian aid had already been taking place in Iraq, and the situations were not grave enough to warrant intervention.  Furthermore, David Mednicoff (2006, 390) asserted that although the justification associated with humanitarian aid rings louder and truer than the other causes for war, it was not given the central place that it should have occupied in the Bush administration’s strategy, had they possessed true humanitarian intentions.


Regime change, as far as international law is concerned, is not a legitimate reason for war.  As we discussed earlier, Article 2.4 of the UN Charter protects the sovereignty and rights of states from outside interference.  This protection would inhibit justification of regime change in Iraq (UN 1945, Article 2.4).  Robert Novak (2003) tried to make a persuasive argument that by removing Saddam Hussein, the United States would have been upholding the true intent of the United Nations’ efforts to punish Iraq and that the U.S. would be providing for global security.  However, this rationale still falls short of the basic tenets of international law, codified in the UN Charter.


It is no secret that the Bush administration’s attempts at garnering international support – and thus, legitimate authority – for the war fell largely on deaf ears.  Perhaps it was, as some reason, the perception by many in the world that the American leaders cared little for their opinions of them, neglecting diplomacy for the sake of getting their way (Daalder and Lindsay 2003, 374).  It was during this time leading up to the war, that former President Jimmy Carter observed that “the heartfelt sympathy and friendship offered to America after the 9/11 attacks, even from formerly antagonistic regimes, has been largely dissipated” (Carter 2003).


The perception by the world that the United States was acting unilaterally and largely out of self-interest, also did little to legitimize its authority abroad (Powers 2002, 6).  Mednicoff argues bluntly that the authority of the U.S. was not acted upon legitimately leading up to the invasion (Mednicoff 2006, 387).  As mentioned earlier, there were those who tried to assert that the U.S. would actually be acting in the U.N.’s best interests and fulfilling its goals concerning Iraq (Novak 2003).  However, as George Hunsinger (2003, 12) reminds us, the UN charter, again, steps in to uphold that no legitimate authority would act aggressively towards another state without meeting strict criteria.


With the concern over the legitimacy of authority, naturally many scholars have begun to wonder if there were ulterior motives behind the invasion of Iraq.  Thus, the just intentions of the administration were called into question (Klare 2003; Lakoff 2007; Muttitt 2005).  While certainly not popular at the time of the invasion to say so publicly, Klare made valid arguments for the case that the invasion of Iraq would be largely about oil, even citing past rhetoric from members of the administration concerning the appeal of Iraq’s natural resources (Klare 2003, 4,5).


The concept as it applies to the actions leading up to war (jus ad bellum) is closely tied to the principle of the probability of success in just war doctrine.  The actions leading up to war must be planned so as to appropriately respond to a threat with a high chance of success (Powers 2002, 6).  Our goals, therefore, must be realistic in the planning of the war (Himes 2002).


The argument has been made, as the initial declaration of “Mission Accomplished,” was issued by President Bush, that the critics of Iraq as a just war were proven largely wrong by the American planning and execution of the war (Loconte 2003).  However, there are many who are not as sure of the Bush administration’s strategy, planning, and even intelligence gathering for the war and, likewise, the probability that it will eventually be qualified as successful (Bryce 2007; Naím 2004; Nye, Jr. 2006).


This leaves – perhaps aptly – our last point of analysis within the just war concept of jus ad bellum:  last resort.  Much has been written about whether or not the invasion of Iraq was carried out as a last resort, with the majority of the literature arguing that it, in fact, was not.  However, both sides of the issue will be represented below.


In describing Bush doctrine concerning the war in Iraq and the broader war on terror, Daalder and Lindsay (2003, 370) perhaps put it best when they state “the only path to safety is the path of action.”  This statement seems to resonate throughout the ranks of those who believe that the invasion of Iraq was, indeed, an action of last resort and that no other options were available or feasible.  For example, Novak (2003) even argues that most options had been exhausted by the international community in dealing with Iraq and that according to just war theory, an invasion of Iraq would be “as a last resort, morally obligatory.”


However, the majority of the opinion holds that the United States did not act justly by either ignoring other options, or dismissing them as unacceptable or inadequate   when dealing with a leader such as Saddam Hussein (Himes 2002).  It raises great concern that high-ranking officials from the Central Intelligence Agency and White House would go on record publicly to announce that our leaders refused to recognize reports that provided alternatives to war in Iraq (Nye, Jr. 2006, 148).


History shows us that, although other viable options (such as sanctions and embargoes) do have some negative effects, they seemed to be serving their purpose well in dealing with Iraq’s ability to maintain and supply its armed forces in the period between the wars with Iraq (Ochsenwald and Fisher 2004, 663).  Despite the fact that these types of multilateral, international actions had dramatically weakened Iraq after its defeat in the Gulf War and essentially removed Iraq’s regional threat (Keylor 2003, 403), they were ignored by the Bush administration in lieu of military action (Powers 2002, 7).

Application of jus in bello principles.   Though seemingly less nebulous than the principles of jus ad bellum, the philosophy behind jus in bello – particularly when applied to our current situation in Iraq – becomes more abstract as we factor in the unknowns associated with our continued occupation.  So, it becomes a bit harder to qualify the actual conduct of the war as it exists in its form today (Mednicoff 2006, 388).


The first principle of just conduct in war is, as we have discussed, discrimination.  In its infancy, the entire existence for just war theory was deeply rooted in charity and morality, with a strong focus on protection of innocents and noncombatants (Mednicoff 2006, 379).  To this end, Loconte (2003) argued early in the war that the United States had done a spectacular job of protecting Iraqi civilians as well as Iraq’s infrastructure and property.  He argued that the character with which the war was carried out would surely secure it a place in military history as a textbook case for jus in bello (Loconte 2003).


However, as Tremblay (2003) cautions, our efforts have not been entirely without civilian consequence.  He reasons that given the extent of damage done by modern weapons, the principles of jus in bello can never be achieved in Iraq.  He goes on to cite statistics form the Pentagon which provide disturbing evidence that even our “smartest weapons,” still have less than a 50% success rate.


This leads us to our next point of analysis of the jus in bello doctrine:  proportionality.  Tremblay’s bleak assessment of the destructive power of modern weaponry provides us with some concerns regarding our ability to wage a war which is limited and proportional to the perceived threat (Tremblay 2003).  


However, those who reason that our conduct in the war has, indeed, been just remind us that our troops on the ground do their best to ensure that they achieve their objectives without excessive force and with regard to civilian lives and property.  Loconte even boasts that the initial war in Iraq is perhaps “the most justly fought war in the history of modern warfare,” (Loconte 2003).  The occupation, however, adds another dimension to the argument for just implementation of the war (Mednicoff 2006, 388).

Conclusions

With all of the criteria for just war analysis satisfied, we must now draw our own conclusions about the morality of the war in Iraq, based on the available evidence.  Justifying a war is never as simple as relying solely on your gut or your political opinions.  However, the dialogue on just war theory must continue if we are to truly serve the good of the world as a hegemonic power.


So, by conducting such an analysis of the principles of just war doctrine as applied to Iraq, I have come to conclusions based on each principle.  The conduct leading up to the war in Iraq, in my opinion, cannot be justified.  It is clear that our cause for the war was not justified.  Although it could be argued that humanitarian aid serves as just cause, it would have to be the primary focus of the war effort, and undertaken with international support, which it was not.  This leads us to the legitimacy of the authority implementing the war.  Although it can be argued that no real legitimate authority higher than the state exists, this is not the custom or intent of international law, especially as it is written in the UN Charter.  


With the analysis of these two principles in mind, it is highly unlikely that one could argue that our intentions were just and peaceful.  While we certainly did aim to stabilize the region, it seemed that our intentions were more centered on the strategic value of Iraq as an oil-producing country and as a base from which to protect American interests in the Middle East.


The last three properties of jus ad bellum can be intertwined for our purposes.  All three (probability of success, last resort, and proportionality) were all dismissed and ignored during the approach to the war.  If our leaders had given serious thought to the intelligence presented to them which not only provided other viable options, but also provided clues as to the potential threat posed by sectarianism in Iraq, we may have elected to pursue a multilateral solution.


Our implementation of the war has been, for the most part, justly executed.  However, continued occupation, civil war, and military prison scandals have plagued our efforts since the toppling of the Iraqi regime.  Civilian casualties mount in Iraq as a de facto civil war rages and sectarian violence has ripped the country apart.


Our lessons are clear.  The world is too interconnected to continue a policy of unilateral and preemptive action towards perceived threats.  If we are to lead the international community as a first among equals, we must be subject to the universality of its rules and laws.  However, when the time comes to use force, we must approach the situation with caution and with the full-backing of the international community.  This type of leadership will, as former President Carter states, “enhance our status as a champion of peace and justice,” (Carter 2002).
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