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Abstract

The Patriot Act, passed in 2001 in response to the 9/11 terrorist acts, created a value conflict between national security and liberty. This sparked a nationwide debate whether it was possible to achieve the goal of national security without limiting and sacrificing individual liberties. This value conflict is the foundation of the paper. The research focuses on three questions: First, how has the implementation of the Patriot Act created jurisdictional and constitutional conflicts?  Second, how the Patriot Act has expanded the authority of the executive branch? Third, whether the implementation of the Patriot Act has led to violations of civil liberties? The research finds that implementation of the Patriot Act has been created many jurisdictional and constitutional conflicts between branches of government by expanding executive authority and has led to violation of civil liberties. 

I. Introduction
Since the September 11th terrorist attacks, fear has become a word commonly used by lawmakers to introduce radical policies that promote national security. One of the policies that spawned from this event, and perhaps the most controversial, is the Patriot Act. The Patriot Act, officially titled, “Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001” (Schulhofer 2005, 3), was drafted by lawyers in the Department of Justice less than a week after September 11th. The statue spans over 350 pages, which includes 161 sections and subsections. This bill, unlike the majority of others following the formulation process, did not have committee reports to outline the legal technical jargon. Attorney General John Ashcroft and President Bush pressed the legislation with such urgency, causing both the House and the Senate to implement the law a little more than six weeks after the attacks on the World Trade Centers and the Pentagon (Schulhofer 2005). On October 26, 2001, with President Bush’s signature, the Patriot Act was formally adopted (McNeil 2005). Although the focus of this paper is not on policy formulation, it is important to understand the swiftness of its passing led to many complicated implementation issues afterwards. In the broadest since the Patriot Act, 
“grants additional wiretapping and surveillance authority to federal law enforcement,     removes barriers between law enforcement and intelligence agencies, adds financial disclosure and reporting requirements to combat terrorist funding, and gives greater authority to the Attorney General to detain and deport aliens suspected of having terrorist ties” (McNeil 2005, 112).
The new provisions outlined are not the first anti-terrorist laws, but they are the first of its kind to radically shift judicial powers to the executive and directly impact American’s and foreign national’s civil liberties (McNeil 2005). Since the attacks came from neither one sovereign nation nor region, America was unable to defend itself through military means. Therefore, domestic security became the focal point in counterterrorist efforts (Osher 2005).
This paper will examine the implementation of the Patriot Act. The paper addresses the following questions. First, how has the implementation of the Patriot Act created jurisdictional and constitutional conflicts?  Second, how the Patriot Act has expanded the authority of the executive branch? Third, whether the implementation of the Patriot Act led to violations of civil liberties? Privacy will be the most prevalent value discussed, along with discrimination and the failure of due process in court trials. Finally, the paper examines the reauthorization of the Patriot Act to see what policy modifications were made to address concerns raised in the research questions. 
II. Theoretical Framework 
Implementation can be studied from many different perspectives. This paper focuses primarily on the goals of the Patriot Act, and the problems that arose from trying to attain those goals. The Patriot Act’s goals were to restore national security and prevent future terrorist attacks. It is important to understand implementation because it allows for experts to learn from their mistakes. This type of policy, according to Thomas Birkland, runs the risk of “ignoring competing or overlapping agencies, their staffs, and interest groups” (Birkland 2005, 184). Since the Patriot Act is a relatively new policy, it is still unknown as to whether or not it has achieved its goals. The Patriot Act gave corresponding institutions the tools or laws needed to achieve those goals, especially with the creation of the Department of Homeland Security. There are numerous bureaucrats implementing this policy, from Supreme Court judges, down to the street level bureaucrats. Looking from a bottom-up analysis, one could argue that the bureaucrats conducting surveillance are successfully protecting national security, therefore meeting the goals of implementation. It can also be argued that the civil liberties being violated could spawn more resentment, causing more terrorism. Parts of the Patriot Act have already been deemed unconstitutional, but that does not necessarily mean that it is a complete policy failure. It is a difficult argument to make, especially with the reenactment of the Patriot Act in 2006. While studying the Patriot Act it is not a question of failure as much as it is a struggle between the values of liberty and security. Until more research has been conducted, it is extremely difficult to analyze whether the goals of the Patriot Act have been met (Ting 2008).   


III. Findings and Analysis

As mentioned above the biggest criticism of the Patriot Act is that there is a conflict of values. Many view the Patriot Act as a piece of legislation that conflicts with traditional American values of liberty (O'Hanlon 2007). When debating the implementation of certain parts of the Patriot Act, it is important to understand the need for a balance between liberty and security.  One author, Jan Ting, explores five different methods to judging whether or not a balance between liberty and security has taken place since the passage of the Patriot Act. “Historical precedent, revocability of the initiative, relativity or location, nature of threat, and likelihood of success” (Ting 2008, 123) are the five most critical objectives used in judging that balance. Ting argues that after analyzing all five of categories that some maintain a balance more so than others, but ultimately, there is no balance between security and liberty. Using historical precedence as an example, after Pearl Harbor the United States detained thousands of Japanese Americans in response to a national crisis. Instead of learning from the past, following 9/11 the United States again sacrificed liberty for a sense of security (Ting 2008). ]  

When reading through the research it is imperative that it is centered on this value conflict because it can help understand where implementation has gone wrong. Even after reauthorization of the Patriot Act in 2006, the value conflict continues to be at the forefront of debates. There is not one method that suggests that liberty is more important than security or vice versa, but some believe that an imbalance will have both societal and economic cost. Ivan Eland argues that, 

“resorting to unconstitutional and intrusive investigative tactics and military tribunals gives the American public a false sense of security and diverts attention from measure that would by more likely to enhance the security of Americans from terrorist attacks. Improved homeland security measures that do not result in a wholesale assault on civil liberties would make anti-U.S. terror attacks less likely” (Eland 2003, 174)
If what Eland theory is correct, the Patriot Act does not achieve its goal of improving national security (Eland 2003). One way to study the implementation of the Patriot Act is to see if it is achieving its initial goals, but most scholars argue that looking to see what has occurred as a consequence to its implementation. This is not just a value conflict, but a clash between the Patriot Act and the Bill of Rights (Abele 2005).  

A. Jurisdictional & Constitutional Conflicts

Since the passage of the Patriot Act many court cases have reached the ears of federal judges concerning their constitutionality. The strongly written opinions’ coming from numerous judges illustrates the implications the Patriot Act posses upon the civil liberties, which are supposed to be protected by the Constitution. Some scholars argue that the passing of the Patriot Act has completely nullified parts of the constitution. The United Sates government is “acting with near impunity” in an attempt to expand power, while having no regard for individual liberties (Twight 2008, 485).  
Majority of court cases that are closed or pending pertain to the Fourth Amendment. The Fourth Amendment protects citizens against unreasonable searches and seizures, as well as protecting against unjustifiable warrants that are not based on probable cause (U.S. Government Printing Office 1996). National Security Letters (NSLs) are notorious for bypassing provisions of the fourth amendment. The Patriot Act allows for NSLs to obtain information secretly from individuals or companies without having to be burdened by the legal process of attaining a warrant. National Security Letters (NSLs) have been used by the FBI for many years, but since the implementation of the Patriot Act, it is easier to issue NSLs and keep them confidential. In 2000 there were fewer than 9,000 NSLs, (Eggen 2007) compared to 143,000 issued between 2003 and 2005 (Association of Records Managers & Administrators 2007).  In 2007 U.S. District Judge Victor Marrero declared that it was unconstitutional to demand information from electronic communications companies through the use of a NSL (Eggen 2007). In Judge Marrero’s ruling he states that not only do they violate the Fourth Amendment, but
“recipients of the letters remain effectively barred from engaging in any discussion regarding their experiences [due to gag orders placed on most recipients] and opinions related to the government’s use of the letters. Therefore it violates the First Amendment’s right to freedom of speech” (Association of Records Managers & Administrators 2007).
Despite Judge Marrero’s ruling NSLs are still tied up and litigation, therefore they are still commonly used by the FBI. The Americans Civil Liberties Union (ACLU) is currently attempting to release all documents that deal with NSLs (Association of Records Managers & Administrators 2007).  
A similar ruling by a federal judge in Oregon, also ruled parts of the Patriot Act as unconstitutional because it allowed for the federal government to conduct surveillance and searches without probable cause. Mr. Mayfield, a Muslim lawyer from Oregon, was under federal surveillance because of an assumption that he was connected to a train bombing in Madrid. Not only was he wrongfully accused, but was jailed for two weeks with no formal charges (Keller 2007). The Patriot Act’s amending of words from the Foreign Intelligence Surveillance Act (FISA) allowed for the surveillance mentioned in the above example. A federal agent uses “neutral and detached magistrate” (The Harvard Law Review Association 2003, 2249) when issuing surveillance, according to the Patriot Act. That neutrality allows for justified surveillance, therefore probable cause. It is not a violation of the Fourth Amendment according to the Patriot Act because it only authorizes what is necessary to protect America from terrorism. The author who is defending the Patriot Act, recognizes that this type of interpretation is one that is new, but not necessarily unconstitutional as the Judge in Oregon declared (The Harvard Law Review Association 2003). Another provision that changed with the implementation of the Patriot Act was the expansion of surveillance on American citizens. Whereas FISA focused predominantly on foreigners, the Patriot Act made surveillance on Americans more common. The Patriot Act is making it easier to detain individuals of interest. Constitutionally, a dangerous person or one at risk of flight are the only two reasons the government can justify preventive detention, whereas in the case of Mr. Mayfield, he met neither one of those two qualifications (Abele 2005). 

There are numerous court cases in the lower courts that are challenging the Patriot Act. The ones mentioned above are the few that have made it to the federal level. The purpose of placing jurisdictional and constitutional conflicts first is to illustrate the importance of the Patriot Act. Most policies are not passed to federal courts to be ruled as Constitutional so quickly after implementation (Abele 2005). 

B. Expansion of Executive Authority
Technically the rise of executive authority falls under constitutional and jurisdictional conflicts since it violates the Constitution’s checks and balance system. Attention is set aside for it separately because the Patriot Act has achieved a more profound phenomenon than a mere unbalancing of the equilibrium of power. The Patriot Act not only expanded executive authority, but it greatly reduced judicial authority in the process (Domke, et al. 2006). To prevent abuse from one branch, it is important that balance is valued. As one author notes, “it is a threat to the fundamental structure of constitutional democracy in the U.S. (Abele 2005, 47). The impact is still being studied by many experts, but for the most part it is agreed that Americans political system is entering into uncharted territory (Domke, et al. 2006). 
Most of the research relevant to this subject focuses on the two key players who embarked on expanding national security, President George W. Bush and Attorney General John Ashcroft. Although scholars focus on the impact Bush and Ashcroft had in stages of policy formulation, it is important to understand, that once implemented both of these actors attained an enormous amount of power and influence (Domke, et al. 2006). Now implemented, the Attorney General, has the power to arrest those suspicious of violating their immigration status, and furthermore detain noncitizens accused of terroristic acts. The Attorney General can also deport any person that is believed to have terrorist ties. The power granted to the Attorney General under the Antiterrorism and Effective Death Penalty Act of 1996 was expanded to allow indefinite detainment of those suspected of terrorism. Under the old law the Attorney General could only use indefinite detention if a person had been convicted of crimes or immigration offenses, under the new law, 
“any person the Attorney General has reasonable grounds to believe is a terrorist or is engaged in any other activity that endangers the national security of the United States. Thus, the USA Patriot Act extends the Attorney General’s powers beyond those granted in the 1996 legislation and may give the Attorney General unfettered discretion to determine who is a terrorist. Furthermore, judicial review of the Attorney General’s decision is only available through habeas corpus proceedings” (McNeil 2005, 113).
Not only does the Attorney General have power over individual terrorist, but that power extends to groups that take part in any sort of civil disobedience that might cause minor property damage. This includes both domestic and foreign groups (McNeil 2005). 
More specifically amendments 8 C.F.R. § 287.3 takes away immigration rights from the judicial to the executive branch. Before the Patriot Act only the courts could determine whether or not a suspect is detained. The reasoning for this shift centers on the idea that courts are unable to respond to national security threats (McNeil 2005). This type of reasoning could be seen as rational, but a federal judge, U.S. District Judge Ann Aiken ruled them unconstitutional. In the case, the U.S. government paid out a two million dollar settlement for wrongfully detaining an alleged terrorist suspect. Although the provisions were ruled unconstitutional, like most of the challenges to the Patriot Act, they remain tied up in litigation (Eggen, Patriot Act Provisions Voided; Judge Rules Law Gives Executive Branch Too Much Power 2007). 

 A Professor from New York University of Law, David Garland, argues that throughout the nineties and into the twenty first century Americans saw an increase of crime. Instead of placing more power on the role of the courts, Americans and lawmakers are shifting “away from the instrumental reasoning of crime control towards the visceral emotions of identification and righteous indignation” (McNeil 2005, 120). Garland argues that the Patriot Act intensifies these sentiments, and limiting any power of the judiciary process is dangers. David Johnson came to this same assumption by doing a comparative study of Japan’s prosecutorial culture (McNeil 2005). In the case of Japan, prisoners are allowed to be detained up to seventy two hours before seeing a judge, and held an additional twenty days before charges are filed. In Japan, the prosecutor has the power, whereas in the United States Johnson compares the prosecutor to the Attorney General. Johnson acknowledges the vast differences between the two court systems, but suggests that they use similar interrogation tactics and pre-charge proceedings. Johnson’s study concludes with statistical data that proves these tactics lead to false confessions. Ultimately, the problem with the shift of power is that it creates an environment where torture and illegal interrogations are justified and used more frequently (McNeil 2005). 
C. Civil Liberties
In the theoretical framework, it spoke of the importance of maintaining a balance between liberty and security. Although the pendulum swings between both values, the Patriot Act moves swiftly to towards security, without the usual challenges of an incremental government. This goes back to the core argument raised in the beginning of this paper; does the Patriot Act violate civil liberties guaranteed in the Constitution? Can the Patriot Act as a policy survive synonymously with the Constitution? Almost all of the controversy surrounding the Patriot Act centers on this subject. Earlier when discussing jurisdictional and constitutional conflicts it scratched the surface of Constitutional violations and mentioned the violation of some civil liberties. It is difficult to determine what civil liberties have to be sacrificed in a time of crisis. This explains why the research pertaining to this subject is so controversial and inconclusive (Abele 2005). 


Privacy tends to be the one of the most debated topics when discussing the Patriot Act. With its enactment in 2001, the Patriot Act allows for the government to do a variety of procedures that violate many civil rights to privacy. The following laws run counter to the Freedom of Information Act (FOIA), and allows for an extensive amount of information to be collected about U.S. citizens. First, under Section 206, the government is allowed to investigate any persons who use a library computer. Section 213 permits sneak and peek warrants allow government officials to take one’s property whether they are present or not and just leave a receipt. Section 214 grants the federal government to use pen registers and tracing devices. Section 215 allows the FBI to attain records of people without going to a judge with facts that support their cause. Section 216 makes it easier to place tracking devices on “telephones, internet dialing, routing addresses, and signal information” (Abele 2005, 46). Section 218 allows for information to be shared between federal agencies. Surveillance of verbal communication is on foreign owned electrical devices is granted under Section 104. Section 126 and 128 allows the government to obtain financial records without the courts, judicial review, or suspect’s knowledge. Lastly, Section 303 makes it easier for the government to gain DNA samples (Abele 2005). 

What this ultimately does is allow the government to not only spy of foreigners but American citizens. Section 206 that allows “roving taping” is not a new technique for the FBI, but before the passage of the Patriot Act it had go through a stringent process and multiple branches of government. A suspect and the devices being tapped had to be named and the FBI had to prove that the suspect was using the mechanisms being monitored. According to one analyst, “people not under suspicion could have their conversations monitored without notification, without reasonable suspicion and without court approval” (Corporate Accountability Research 2004).  


The very broad laws outlined above overlap privacy laws written before the passage of the Patriot Act. In 1996 Clinton passed the 1996 Health Insurance Portability and Accountability Act (HIPAA), which protected people’s medical records (Corporate Accountability Research 2004). Under the Patriot Act medical records can be seized without consent, probable cause, or a court order. Doctors who supply the records to government officials are under a gag order and subject to harsh punishments if they violate the order.  Most doctors argue that medical records have little if nothing to do with preventing terrorism or providing information that leads to suspects (Lenzer 2006). Another controversy that is relevant to the issue of privacy is the ability of the government to attain library records. This falls under Section 205 & 215 of the Patriot Act. Patrons no longer have privacy at the library as they once enjoyed. Librarians, like doctors, are unable to disclose whether or not federal agents have asked for information (Drabinski 2007).  In order to combat federal efforts both libraries and some medical offices provide literature that discloses the obligations of both librarians and doctors to comply with federal guidelines, and warns patrons that there is a chance their information could be released to federal authorities (Lenzer 2006). 
         Profiling individuals with certain Islamic beliefs or ethnic background has also been on the rise since the passage of the Patriot Act. Since the enactment thousands of Arab and South Asian immigrants, along with Muslims, have been interrogated by the U.S. government. According to the Justice Department’s Inspector General’s Office, from those thousands interviewed some still remain detained without charges. United States citizens receive the title of enemy combatant, which makes it easy for them to be detained legally under U.S. law without charges, but noncitizens are sent to military tribunals that circumvent American laws. Most of these suspects have been targeted due to their ethnic or religious affiliation. The executive branch monitors all conversations between attorney and client, which again violate a vast amount of civil liberties. It is important to understand that not only are American civil liberties being violated, but the liberties of foreign nationals. Although foreigner’s civil liberties are not protected completely under American laws, they were still guaranteed the same trial process as Americans before the passage of the Patriot Act. Under the Patriot Act it is easier to detain foreigners without charge or due process (Eland 2003). 

Expanding on Section 214 and the use of pen registers this provision allows for the government to get attain phone records from phone companies. Again this supports the idea of spying on Americans and invading their privacy. Most critics argue that the internet is more of a medium to communicate versus the phone, but this is one of the only provisions that require government officials to get a judge’s approval before initiating an investigation. In this example, the Patriot Act works alongside the Electronic Communications Privacy Act, which maintains certain standards and procedures when trying to obtain information via the internet. This gives the false sense of security because the other provisions in the Patriot Act allow for a judge’s order to be bypassed. National Security Letters, as mentioned earlier is one way to sidestep these procedures or standards (Sievert 2008). 
It is also important to expand on “sneak and peek” warrants that were mentioned briefly above. This law amends the Federal Rules of Criminal Procedure and allows for the government to come into an American’s home without a warrant or probable cause. In all cases that require the government to enter one’s home, there has to be a certain amount of accountability. Therefore, it was required by courts that agents report back to judges and disclose what evidence they did or did not find. In the case of sneak and peak warrants, if no evidence is found it does not have to be reported back to the court. In cases involving tangible objects being removed from the home the government is required to leave an itemized list if tenant is not home. If the sneak and peek warrant is being used to place surveillance equipment it is rational to understand why they do not disclose the information. Problems arise when the privacy of an innocent homeowner is being violated based on the assumption they are a terrorist (Sievert 2008).    
D. Revisions & Reauthorization  
Up to this point research has been looking primarily at the provisions of the first 

Patriot Act passed in 2001. On March 9, 2006 President Bush reauthorized the Patriot Act one year after the sunset deadline had been expired. The deadline to reevaluate the program after intense debate took place in Congress. Out of the sixteen provisions fourteen were made permanent. Sections 206 and 215 were reauthorized, but four year sunset extensions were placed on them. Section 206 authorizes surveillance on foreigners and Section 215 allows government review of business records (Ting 2008). According to Anita Ramasastry, a professor at the University of Washington School of Law, most concerning about this reenactment is that it, 

“does not have such provisions [sunset provisions]. Indeed, it goes so far as to remove     this important check from the original Patriot Act (Ramasastry 2003, 12). 

 Ramasastry also points out the Justice Department’s resistance to disclose their activities (Ramasastry 2003). In response to major criticism, Congress with a two-thirds vote passed a law nearly verbatim to the first. 

Experts are not only alarmed about the reenactment of the Patriot Act, but the logic behind implementation could lead to more severe violations of civil rights, executive power, and Constitutional violations. The passage of the Patriot Act symbolizes the government’s adherence to national security, regardless of the price it poses to liberty. Jonathan Etzioni argues that the initial passage and renewal can cause government to issue more stringent laws, for example national identification cards. The reenactment of the Patriot Act did very little to address, if any, of the concerns mentioned in the research (Etzioni 2004). 

IV. Summary & Conclusions

After examining how the implementation of the Patriot Act has creates jurisdictional and constitutional conflicts, expanded the authority of the executive branch, and violations of civil liberties, it can be concluded that the American government has chosen security vastly over liberty. The reenactment of the Patriot Act reiterates this notion. Through the implementation process scholars have had the rare chance to study what went wrong. Much research has been conducted to show the inefficiencies of the policy, but little has been done to show if the Patriot Act has achieved its goals in preventing terrorism and increasing national security. The main objective in studying the implementation of policies, according to Thomas Birkland, is to walk away with the knowledge to improve the pitfalls of a policy. Paul Sabatier calls this process “policy learning” (Birkland 2005). After extensive research it can be concluded that the American government took into consideration what they had learned, but disregarded the information for the sake of security.   
It is difficult to coin any policy as a policy failure, especially when it was reenacted by the majority of Congress. Helen Ingram and Dean Mann give an insightful viewpoint that corresponds well with the current viewpoints of the Patriot Act. 

“Success and failure are slippery concepts, and often highly subjective and reflective of an individual’s goals, perception of need, perhaps even psychological disposition toward life” (Birkland 2005, 190). 

Although, research indicates a huge value conflict, especially regarding civil liberties, the viewpoint the Patriot Act is a personal one. During a time where there was conservative majority it is easy to see how security was embraced over liberty. With the recent election of a Democratic President, it could very easily swing the other way.
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