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Section I: Introduction

The academic literature
 discussing the United States’ (US) objections
 to the International Criminal Court (henceforth ‘ICC’ or ‘the Court’) seem to contain two distinct camps.  On the one hand, there are those among the practitioners as well as international legal scholars – headed by former statesman such as Henry R. Kissinger and John R. Bolton, – who are vehemently against the US’ participation in the Court.  On the other hand, the literature is quite rich in normative discussion as well, proposing why the US should in fact be a part of the ICC, or how the US can be accommodated in its relationship with the ICC.  Clearly, the discussion is centered on practical objections with the US domestic political sphere and interests in mind.  Much less attention has been devoted to discerning what the possible temporal as well as contextual factors contributed to the US objections to joining the ICC, as well as the consequences of these objections.  In order to fill this conceptual gap, this essay will argue that with the help of historical institutionalism – and shedding light on the general post-Cold War international context as well as the sequence of critical events within this context – one is able to further, and with more clarity, understand the US’ objection to the ICC.  In this case however, not only context and time are important.  Historical institutionalism – unlike realism – can in fact further afford to fuse domestic and international factors when attempting an explanation of this magnitude.  Quite clearly, via historical institutionalism, one will be able to overcome a dangerously myopic perspective of realism when providing an explanation for the US objections for the ICC.  With a more holistic explanation – and understanding – one will be able to, if not only draw more apt conclusions as to the best way forward for the US and the ICC, but also provide a few cautions against continuing down on this particular path.         


The essay is structured in such a way that the first section will discuss the US objections to the ICC.    The second section will then contain discussions about the underlying assumptions of realism along with its main derivation: structural or neo-realism.  This section will further shed light on rationalism as well, which is the source of realism’s underlying conceptual framework.  Before concluding the section, discussion will also ensue about how realism may in fact explain the US objections.  In the third section, emphasis will be placed on historical institutionalism – and with it, historical sociology.  This section will contain an outline of the underlying logic of these theories.  As it will be seen, these theories’ not only provide an alternative narrative about the basic pillars of international relations, but they also provide a more all-encompassing discussion as well.  The analysis will ensue in the fourth section which will shed light on the historical institutionalist explanations, as well as cautions, towards the US objections, given the post-Cold War context.  
Section II: US Objections to the ICC

The aim in this section is to provide a very brief discussion regarding the raison d’etre of the ICC as well as to provide an exposition of the US’ objections to the Court.  As it will be clear, the US objections are quite ingrained within US policy-making and legislative circles.  One must stress however that at the root of these objections are not only domestic antagonisms toward the Court, but also events that took place within the international realm in the pos-Cold War era.


The ICC came to see the light of day on July 1st, 2002 in The Hague, Netherlands, after a long negotiation process in Rome in 1998 which saw the signing of the Rome Statute of the International Criminal Court (henceforth ‘Rome Statute’ or ‘the Statute’).  It is the only permanent court which deals with building cases and prosecuting individuals for crimes against humanity, war crimes, crimes of aggression, genocide, and sex-based crimes.  It was established after the international community ‘experimented’ with international tribunals such as the International Criminal Tribunal for Rwanda (ICTR) based in Arusha, Tanzania, and the International Criminal Court for the former Yugoslavia (ICTY), based in The Hague.  The Court’s special features are it’s complementarity to state judiciaries meaning that the Court will only get in involved in cases where the state in question is not able to or is unwilling to prosecute individuals suspected of committing the above mentioned crimes.  Its jurisdiction is quite extensive as is can bring a case forth against individuals who are citizens of the states that signed the statute, or have committed a crime on the territory of the state that signed the statute.  In the latter case, an individual does not have to be a citizen of a state that has signed the Statute to be held responsible for crimes committed on the territory of the signatory state.  The ICC also maintains an independent Prosecutor who is able to bring cases in front of justices based on communiqués from any individual, group or organization.  The Court also pays particular attention to victims as they too are represented during trials.
   

Turning the discussion to the US objections, Patricia McNerney sheds light on five main points of contention.  The first objection involves the Statute ‘legislating international law’, which in this context means the ICC is viewed as a supranational body that would essentially dictate the passage of international law.  Passing of laws thus far belonged exclusively in the domain of states.
  More specifically, US citizens would – in case the US ratifies the Statute – be subject to laws that did not originate from within the US.  The second objection that McNerney outlines is that of universal jurisdiction.  The US’s objections are twofold in this matter.  On the one hand, US citizens would be subject to the authority of the ICC even if the US does not ratify the Statute.
  On the other hand however, the ICC could potentially also prosecute the civilian decision-makers, such as the President of the United States or members of his or her decision-making circle.  Here the critics also point out that the decision to do so – to indict civilian decision-makers – should be done by elected politicians who are accountable to those who have elected them, rather than appointees such as those at the ICC.  A corollary of this argument is that the US would be constrained in fulfilling its peacekeeping or other military obligations if its military or civilian service members would – or could – be sought by the ICC.  To remedy this, the US proposed status of forces agreements (SOFAs) with different states.
  
Henry Kissinger, a former Secretary of State, provides a very engaging – and expanded – discussion about the US objections to the notion of universal jurisdiction.  Kissinger argues quite vehemently against universal jurisdiction.  In his conception, there are a number of issues that need to be considered.  Overall however, he is very much echoing those in the U.S. Senate that the ICC would open the doors for a certain type of ‘witch-hunt’ by unaccountable bureaucrats, who in essence are not American.  His ultimate issue is that the ICC would be used as a political “weapon to settle political scores.”
  In his article, Kissinger begins with an exposition of the Pinochet case in Chile, and he states that it essentially was an internal issue which should have remained as such.  Neither the British Court nor the Spanish Court for that matter, had any business in indicting the former dictator.  In Kissinger’s words, “the unprecedented and sweeping interpretation of international law in Ex parte Pinochet would arm any magistrate anywhere in the world with the power to demand extradition, substituting the magistrate’s own judgment for the reconciliation procedures of even inconsistently democratic societies where alleged violations of human rights may have occurred.”
  In essence, national reconciliation should have been left to the nation, and not to a third party, such as the United Kingdom or Spain.  One of the reasons for this, in Kissinger’s conception, is that there should be clear checks and balances within a (democratic) society to do so.  This process should not be left to unaccountable outsiders.  

Kissinger’s rhetoric takes on a more balanced tone later on in the article where he states that “to the extent that the ICC replaces the claim of national judges to universal jurisdiction, it greatly improves the state of international law.”
  However, as he states, “in its present form of assigning the ultimate dilemmas of international politics to unelected jurists – and to an international judiciary at that – it represents such a fundamental change in U.S. constitutional practice that a full national debate and the full participation of Congress are imperative.”
 Kissinger further notes that for universal jurisdiction to work properly, the parameters around who is charged and with what must be made clear.  It was certainly the case in Nuremberg, but not so during the NATO air strikes against the Federal Republic of Yugoslavia in 1999.  In fact, certain NATO personnel – such as General Wesley Clark – would or could have been indicted.  Kissinger notes that “many issues are much more vague and depend on an understanding of the historical and political context.  It is this fuzziness that risks arbitrariness on the part of prosecutors and judges years after the event and that became apparent with respect to existing tribunals.”
  The author further notes the possibility of “political warfare” if politicians are brought to justice within the context of the ICC.  This is especially unacceptable as some of the crimes – the crime of aggression chief among them – are not clearly defined within the Statute.

Returning to the objections outlined by McNerney, she explains that the ICC could also constrain US foreign policy.  Along with its constraining effect on US military and civilian personnel, the author also points out that ‘unaccountable bureaucrats’ would be in position to influence US foreign policy, bureaucrats who are neither American nor are elected.
  The fourth objection then is that the prosecutor is not elected either.  This leaves – as far as the US is concerned – room for ‘expeditious’ prosecutions fueled by political motives.  The United Nations Security Council (UNSC) should have the authority to check the power of the prosecutor.
  The second last objection is also related to personnel.  The US fears that perhaps judges who originate from rogue or ‘axis of evil’ nations may end up on the bench of the ICC and would have the power to adjudicate US personnel.
  Lastly, the US is also concerned that the potential of extraditing individuals to nations that do not “provide due process and humane treatment of detainees’ is further unacceptable.
  


In terms of institutional resistance, McNerney explains that it is very much present and rampant within the US Congress.  This opposition manifests itself in not only underlining the above mentioned opposition to the Court, but also by using strong rhetoric which is thought to stay.  The author explains that the former Chairman of the Senate Foreign Relations Committee has outlined at least six major points which advocate action that ranges from the extreme to the ‘less-than-extreme’ when it comes to the US’s relationship with the ICC.
  Further, it is not only the Foreign Relations Committee who is supporting these perspectives but also the Senate Committees of the Armed Forces, Judiciary, and Intelligence Committees as well.
  Ultimately what the U.S. Congress is seeking – according to the McNerney – is that international criminal proceedings should be put back on the shoulders of states rather than supranational institutions.  In essence, “rather than advocating the creation of an international criminal court, however, they argue that more should be done to facilitate extradition of criminals to stand trial where they are accused and to ensure there are no safe-havens for criminals.  They also argue that more should be done to encourage functioning judicial systems, democratic elections, and less corrupt domestic institutions in every country.”
  In essence, what is at issue is the ICC “attempts to take … decision-making authority away from governments and instill it more directly in a limited number of bureaucrats.  Such a system cannot be beneficial to the long-term advancement of rule of law, and the establishment of local institutions directly accountable to the people they are designed to assist.”
 

Turning the discussion to the US opposition to the Court by John R. Bolton, the former US Ambassador to the United Nations (UN), he makes clear that “one might assume that the ICC fits logically into history’s orderly march toward the peaceful settlement of international disputes, sought since time immemoriam.  But the real – if usually unstated and far distant – objectives of the ICC’s supporters are to assert the supremacy of its authority over nation states, and to promote prosecution over alternative methods for dealing with the worst criminal offenses, whether occurring in war or through arbitrary domestic power.”
  Bolton also explains that there are ‘substantive’ as well as ‘structural’ issues that highlight the illegitimacy of the Court, given its potentially overarching raison d’etre.  As far as the substantive issues are concerned, Bolton’s objection is that “the ICC’s authority is vague and excessively elastic,” so much so that it would be able to impose its authority over nations states as it sees them fit.  This vagueness stems, for Bolton, from how international law is made.  Simply – and as the definition of genocide shows for Bolton – there are certain provisions in the Statute that the US Congress would not be able to accept.
  Certain other crimes, such as “crimes against humanity and war crimes” are also vague and “fail to give adequate notice to exactly what they prohibit under the ‘void of vagueness’ doctrine.  Simply, these definitions according to Bolton can be interpreted in any which way, and to the detriment of the US.  Bolton then connects this with the “decentralized and unaccountable way in which ‘international law’ and particularly customary international law is made.”
  According to Bolton, there has to be “underlying concepts and structures that actually permit legal systems to functions” as opposed to law making that would happen “out there somewhere”.
  


Turning to the structural issues of the Court, Bolton mentions the Court itself as well as the Prosecutor as main impediments.  Here the notion is that “while the Security Council may refer matters to the ICC, or order it to cease a pending investigation, the Council is essentially barred from any real role in the ICC’s work.”
  In terms of the prosecutor, Bolton explains that “what is at issue … it the power of law enforcement, a powerful and necessary element of executive power.  Never before has the United States been asked to place any of that power outside the complete control of our national government.”
  As a remedy, Bolton suggests that “our main concern should be for our country’s top civilian and military leaders, those responsible for our defense and foreign policy.  They are the real potential targets of the ICC’s potentially unaccountable prosecutor.”
 

Section III: Realism and the US Objections
The aim in this section will be to first, provide an exposition of realism, second, to show how realism may be able to explain the US objections to the ICC, and third, to appraise the validity of these explanations.  Realism has been chosen for this task as this theory is one of the most well-regarded – and most discussed – theories in international relations.  As Kenneth N. Waltz explained at the end of the twentieth century, “realists and neorealists represent two of the major theoretical approaches followed by students of international politics in the past half century of so.”
  A further reason why realism is utilized here is because – at the first glance at the very least – it seem to have the most explanatory clout over the US objections.  Despite the lack of theoretical explanations in the literature of the US’ objections, realism – in another words – seem to be the first theory to turn to.  Following a discussion of its main tenets as well as derivation, it will be seen that the theory may in fact provide a satisfactory explanation, yet this explanation is by no means adequate.  At issue are not only the explanations, but also the basic ontological and epistemological pillars of realism as well.  
Jeffrey W. Legro and Andrew Moravcsik show that realism in fact has three basic pillars – or ‘assumptions’ – that are quite consistently used in the international relations literature.  The first ‘assumption’ is that realist theory conceives of the basic actors of international relations to be states, which are “rational, unitary political units in anarchy.”
  States, due to the anarchical nature of the international realm, will attempt to attain their own, rationally conceived interests.  In other words, anarchy compels states to pursue their own interests where states “select a strategy by choosing the most efficient available means to achieve their ends, subject to constraints imposed by environmental uncertainty and incomplete information.”
 

The second ‘assumption’ is that state preferences are fixed and are conflictual.  In other words states have a certain set of preferences that are unchanging, yet because different states have different preferences, the conglomeration of these differing preferences will be in conflict with one another.  As the authors explain, realist thinkers such as Morgenthau, Carr, and Waltz maintain that this assumption “releases [states] from the ‘reductionistic temptation to seek the causes of state behaviour in the messy process of domestic preference formation, from the ‘moralist’ temptation to expect that ideas influence the material structure of world politics, from the ‘utopian’ temptation to believe that any given group of states have naturally harmonious interests, and from the ‘legalist’ temptation to believe that states can overcome power politics by submitting disputes to common rules and institutions.”
  The authors further claim that “this explicit assumption of fixed and uniformly conflictual preferences is the most general assumption consistent with the core of traditional realist theory.”
 

The third and final assumption is that within the international realm material capabilities are of most importance.  This assumption underscores the fact that “interstate bargaining  outcomes reflect the relative cost of threats and inducements, which is directly proportional to the distribution of material resources.”
  Materially more affluent states may be able to “coerce and bribe their counterparts”, and the outcome of this dynamic will be “proportional to [states’] underlying power, which is defined in terms of exogenously varying material resources.”
 Naturally military capabilities, commercial and financial capabilities fall within the domain of these material capabilities.  One may add here that realist thinkers conceive of these material capabilities as “objective, universal, and unalienable political instruments, independent of national preferences, institutions, and perceptions.”
  Simply, material capabilities provide the ‘objective’ element in realist thought as they exercise their impact “on state behaviour no matter what states seek, believe, or construct.”
  Realism maintains it parsimony only by holding firm to the primacy of material capabilities.
 

Turning to a discussion of neorealism, Waltz explains that the theory, “by depicting an international system as a whole, with structural and unit levels at once distinct and connected, … establishes the autonomy of international politic and thus makes a theory about it possible.”
  This conceptualization gives rise to so-called structural realism where states – the units – are bound to act as defensive positionalists – in Waltz’s conception – and attempt to maintain their position within the system.
  Naturally, material capabilities are the most important here, and power is still the currency of the system.    

Waltz further explains that in the post-Cold War era, the structure of the system – namely anarchy – did not change.  Conditions within the system however did.
  In other words the anarchical nature – and its repercussion for the action of states and their primary aims – did not change.  Connected to the notion of anarchy and a unipolar world in the post-Cold War era, Waltz quite authoritatively claims in his article that “with the disappearance of the Soviet Union, the United States no longer face[d] a major threat to its security.”
  His prediction is that the balance of power will essentially equalize with China and potentially other regional powers attempting to counterbalance the US domination.
  
There are two key assumptions in Waltz’s premise regarding the lack of threat to the US in the post-Cold War world.  First, he assumes – as all realists do – that states are the primary and most important actors within the international realm.  Second, he also states that the nature of the realm – namely anarchy – has not changed and has stayed the same.  In actuality, one is able to find many empirical examples to the contrary if one surveys the realm.  In the post-Cold War era, states are but one actors existing within the international realm.  The case of the ICC is a clear example of this dynamic.  Numerous non-governmental organizations had a more than substantial role in Rome in 1998.  Their efforts were quite readily recognized by even those who do not sympathize with them.
  One may further argue that such other entities as ‘advocacy groups’ or ‘epistemic communities’ have further enriched the tapestry of the international realm.
  Finally, as the horrific acts of the events of September 11th, 2001 show, terrorist groups have also come to the forefront and are very much a part of the international realm.  
It can be argued that this change, in not only the number but also type of international actors, has brought with it a change in the nature of system, or a change in the nature of anarchy within the international realm.  The anarchy of the Cold War was markedly different from the type of anarchy that is present within the system in the post-Cold War era.  One can argue therefore that this typological change has been brought on by the change in the type of actors that are vying for influence within the international realm.  The US may not have too many state actors that threaten its interests – other than North Korea and Iran – but it surely has terrorist groups for example who are diffused and are major threat to the US.  Therefore this re-calibration of anarchy in the international system must be taken into account when an explanation is sought of the US objections to the ICC.   
Turning the discussion to the potential (structural) realist explanations to the US objections, Wippman for example alludes to John R. Bolton’s concerns that international law should not be confused – nor even equated – with the underlying structure of the international system.
  The key here is that the underlying structures enable international law to function therefore international law will be seen as subservient to the international structure where politics, as opposed to normative or valuational considerations, rule.  In Bolton’s perspective law in general will have to be subject to “three key structures: authoritative and identifiable sources of the law for resolving conflicts and disputes; methods and procedures for declaring and changing the law; and the mechanisms for law interpretation, enforcement, execution and compliance.”
  Bolton does not see any of the three structures present within the international legal framework.  Furthermore, Bolton argues that the Court does not have any real clout when it comes to enforcement.  In other words, it is unable to carry out its mission due to a lack of coercive ‘muscle’.

At this point one should also allude to realism as a theory of international relations as well.  Ultimately the realist conceptualizations above are based on underlying assumptions which are – for the most part – taken as uniform.  They assume the primacy of the state, the competition of states within an anarchic realm, and the self-serving attitude of each state.  Power – and with it, relative power – will be the most sought after currency within the realm.  On the next conceptual level, realism belongs to a group of theories called ‘rationalist’ theories.  Rationalism espouses that individual states will be self-interested, utility maximizers concerned with maximizing their own interests within the realm: “behaviour can be understood as the actors’ attempts to maximize some consistent utility function.”
  This theory’s assumptions fit quite well with those held by realism as it provides a static, uniform, and well conceptualized world view which can in fact predict certain dynamics due to holding certain key concepts constant. 

The main quandary with rationalist theories is that in fact they paint a very static as well as deterministic ‘snap shot’ view of the social world.  Neither time frames nor context are important as their basic building blocks are held true in any setting or during any temporal periods.  This staticity is present in Waltz’s work where he argues that the present-day uniopolar world will eventually return to a balanced international realm with the possible – or inevitable – rise of China, Russia, as well as other regional powers.
  Thus realism is thought to be able to predict some general dynamics within international relations.  Some, including John Mearsheimer, explicitly and unapologetically posit that his aim is to “make predictions about great-power politics in the twenty-first century.”
  Prediction may bring a false sense of uniformity, stability as well as determinism to the conceptual discussion.  What is needed is a theory that can embrace and account for stability and uncertainty as the social world is complex and is laden with irregularity, uncertainty and surprise.  It is a well known contention that no one theorist – nor any theory in fact – was able to predict the end of the Cold War and the collapse of the Soviet Union, neither as a historical prediction nor what this event may mean for the general international structure.  Ultimately, a theory is needed that can in fact encapsulate great and unexpected change yet be also able to speak to the regularity, and the staticity of the political process.  Historical institutionalism seems to fit this criteria quite well.  
Section IV: The Utility of Historical Institutionalism

What is historical institutionalism, and how does it fit in the ensuing discussion?  More explicitly, the task at hand is to provide a thorough sketch of historical institutionalism and see how it may fair against realist/rationalist theories.  It will be seen that the utility of historical institutionalism is not only in its obvious ontological aspects, but also in its causal mechanisms, which can provide a more nuanced view of politics, the international realm as well as offer a few cautions for the US. 

The roots of historical institutionalism are found in historical sociology, which in itself is dubbed as an ‘alternative approach to international theory’.  Steve Smith and Patricia Owen explain that the focus within historical sociology is how different societies develop in time, or across large historical time periods.
  In general this field is “concerned with the underlying structures that shape the institutions and organizations into which human society is arranged, including violence, economy and gender.”
  Overall, and in contrast to realism, central inquiry in historical institutionalism has been based on “how structures that we take for granted (as ‘natural’) are the products of a set of complex processes.” (Ibid.)  In other words, for historical sociologists, there can not be a simple distinction between domestic and international spheres; these two realms are ‘interlinked’.  As a corollary therefore, one must posit that the ‘international system’ as such is not seen as a constant and cannot be treated as an objective, unified, and enduring concept.  

Another distinguishing feature of historical sociology – as compared to realism – is that it does not take ‘the state’ as a given, unified entity.  The theory posits that the state developed out of social processes present in the domestic and international sphere.  Simply, the state is seen as a very complex entity that has developed into its present from across hundreds of years.
  

Peter A. Hall and Rosemary C.R. Taylor explain that within historical institutionalism, institutions are conceived as “organizations and the rules or conventions promulgated by formal organizations.”
  Further, John Campbell, for example, asserts that “institutions are the foundations of social life.  They consist of formal and informal rules, monitoring and enforcement mechanisms, and systems of meaning that define the context within which individuals, corporations, labour unions, nation-states, and other organizations operate and interact with each other.”
  Hall and Taylor explain, in turn, that the central question animating the discussion here is “how do institutions affect the behaviour of individuals?  This question is approached through a so-called ‘calculus’ approach and a ‘cultural’ approach.  Those ascribing to the former would explain that “institutions provide information relevant to the behaviour of others, enforcement mechanisms for agreements, penalties for defection, and the like.”
  In other words, institutions within the ‘calculus’ approach provide information about how actors act in the present as well as how other actors would act in the future.
  

The ‘cultural’ approach to institutions, on the other hand, places less emphasis on strategic interactions and more on how individual “behaviour is bounded by an individual’s worldview.”
  Within this conception, the emphasis is on how “individuals turn to established routines or familiar patterns of behaviour to attain their purposes.”
  Individual action then will be a function of an interpretation of a situation as opposed to ‘instrumental calculations.’
  In terms of the function of institutions, the emphasis here is on the provision of “moral or cognitive templates for interpretation and action.”
  Individual action will be a function of the interpretation of “scripts, symbols, and routines.”  Both the individual as well as the structure will be interpreted using these categories.  

As far as the persistence of institutions across time is concerned, those adhering to the ‘calculus’ approach would posit that individuals will go along with institutions because if they would not, they would be in a more disadvantaged position.  The ‘cultural’ approach would posit that “some institutions are so ‘conventional’ or taken-for-granted that they escape direct scrutiny and, as collective constructions, cannot readily be transformed by the actions of any one individual.  Institutions are resistant to redesign ultimately because they structure the very choices about reform that the individual is likely to take.”
 


The distinguishing features of historical institutionalism are six fold.  First, scholars writing within this tradition would in fact blend the ‘calculus’ approach and the ‘cultural’ approach to institutions.  Utility maximization would be taken together with seeing how scripts, symbols and routines impact the identity of actors.  Second, theorizing how power affects different groups – and affects them differently – is also at the heart of historical institutionalism.  Historical institutionalists would “assume a world in which institutions give some groups or interests disproportionate access to the decision-making process; and, rather than emphasize the degree to which an outcome makes everyone better off, they tend to stress how some groups lose while others win.”
  Third, and central for this analysis, is the emphasis on historical development.  Hall and Taylor explain that “the have been strong proponents of an image of social causation that is ‘path dependent’ in the sense that it rejects the traditional postulate that the same operative forces generate the same results everywhere in favour of the view that the effect of such forces will be mediated by the contextual features of a given situation often inherited from the past.”
  

The fourth feature of historical institutionalism therefore is the fact that it emphasized not only path dependent conception of institutional development, but it also sheds light on the notion of unintended consequences as well, which are in fact tied to path dependence.  At some point along the path, unbeknownst to actors, institutions may change, and change quite suddenly at that.  The fifth feature therefore is that historical institutionalists would “divide the flow of historical events into periods of continuity punctuated by ‘critical junctures’, i.e., moment when substantial institutional change takes place thereby creating a branching point from which historical development moves onto another path.”
  The key here is to discern what causes the emergence of these ‘branching points’.  Lastly, historical institutionalists would also be able to point to other causal forces of politics, causal forces that are other than material or behavioural.  They are able to point to ideas and beliefs, for example, or socioeconomic development in conjunction with institutional development as well.  In sum, historical institutionalists view the world that is “more complex than the world of tastes and institutions postulated by rational choice institutionalists.”


The two causal mechanisms that are relevant for the ensuing discussion are path dependence and the notion of increasing returns.  Paul Pierson defines path dependence as “”the causal relevance of preceding stages in a temporal sequence.”
  Simply put, “what happened at an earlier point in time will affect the possible outcomes of a sequence of events occurring at a later point in time.”
  The basic assumption here is that one “cannot understand the significance of a particular social variable without understanding ‘how it got there’ – the path it took.”
  A narrower definition is provided by Margaret Levi who explains that “path dependence has to mean…that once a country or a region has started down a track, the costs of reversal are very high.  There will be other choice points, but the entrenchments of certain institutional arrangements obstruct an easy reversal of the initial choice.”
 

The notion of increasing returns naturally stems out of path dependence.  Pierson explains that “in an increasing returns process, the probability of further steps along the same path increases with each move down the path.  This is because the relative benefit of the current activity compared with other possible options increase over time.”
  Simply, the longer a particular state or institutions stays on a particular path of development, the less likely it will deviate from this path as every step along the path will in fact reinforce the importance and utility of staying on the path.  This process is also called a “self-reinforcing or positive feedback process.”
  The characteristics of increasing returns processes are four-fold.  First, the processes are unpredictable.  As early processes have large effects and are random, a variety of outcomes may result from these processes.  One cannot predict the outcomes.  Second, increasing returns are also non-flexible.  The longer a particular institution remains on a particular path, changing paths will be a difficult endeavor.  Third, increasing return dynamics further have the characteristic of non-ergodicity.  What is meant by this is that small events have great significance; they should not be dismissed as noise.  Finally, increasing returns dynamics may be inefficient as “in the long-run, the outcome that becomes locked in may generate lower pay-offs than a forgone alternative would have.”
 

Ultimately then, how could one describe the political process, given the causal mechanisms of historical institutionalism?  Pierson explains that first, it will be characterized by multiple equilibria, meaning that a variety of outcomes are possible.  Second, it will be characterized by contingency in such a way that small events may have large – and ‘enduring’ – consequences later on.  Third, there are “critical roles for timing and sequence” in such a way that the time period that an event takes place will have significant consequences later on the path.  Events that occur early on the path will have significant consequences.  On the other hand, events occurring later on may in fact have small consequences even thought these secondary events could in fact be quite large in magnitude and impact.  Lastly, politics will also be subject to inertia in the sense that “once … a process has been established, positive feedback will generally lead to a single equilibrium.  This equilibrium will in turn be resistant to change.”

Overall, within this system politics is characterized by permanence and ‘staticity.’  Institutions will remain intact across time.  The longer they exist, the more embedded they will become in the strategic sense of interest maintenance, as well as in maintaining practices, behaviour and norms.    Change is also theorized, yet not in the same way as it in realist thought.  Change within historical institutionalism may in fact require large scale ‘exogenous’ effects such as world wars, natural disasters, and so on.  These changes could however bring about fundamental change.  Within realism, change is possible, but it will be a more superficial change.  The system will not change, in other words; only elements within the system will change.  No matter how much change there is within the components of the system, these change will not induce systemic, radical change.   

Historical institutionalism – and historical sociology to an extent – challenges the realist/rationalist duo in two particular ways: on the ontological front through holding to the false conception of a unified and objective international system, as well as the simplicity of the unitary state.  Second, historical institutionalism challenges realism and rationalism on the epistemological front through the causal mechanism of path dependence, increasing returns, as well as the notion of critical junctures.  The task at hand in the following section will be to see how these ontologies and epistemologies unfold within international relations.     

Section V: The Contribution of Temporal Frames
The two central questions that will animate the discussion in this section of the essay are the following: how is the post-Cold War era different from the post-World War II era in terms the international realm as a whole?  And second, what do realism and historical institutionalism offer with respect to explaining this new reality, as well as the US’ objections to the ICC?  The arguments put forth here is that in fact the changes that realists point to within the system in the time period given are in fact substantial changes.  This means that the theoretical approaches – or models that should be used – must take into account for the complexity of the ‘new realm’ in order to provide a satisfactory explanation for not only the consequences of the changes within the system, but also the US objections to the ICC.

At a first glance, the ‘architecture of the international society’ did in fact change quite dramatically.  First, the number of states has increased.  The increase in the volume of states must be coupled with the notion of weak, failed or failing states as well.  These states have, as one may argue, not only enriched the tapestry of international relations but also brought with them a new type of conflict that states needed to deal with: inter-state conflict, which in some cases had regional as well as global ramification – as in the case of terrorism.  States were hard pressed to deal with the new type of conflicts often quite hesitant to take action because the ‘nature of the game’ has changed.  

Realist conceptions of the post-Cold War period would posit that after a reconfiguration – or re-calibration of the balance of power – balance itself will re-emerge, lead by the most powerful actors within this system.  International institutions such as the European Union (EU) and the North Atlantic Treaty Organization (NATO) will loose relevance as they were set up, for the large part, to counterbalance the German and the Soviet threat.  Since the threats from these states are lost in the dustbin of history, there will be no need for these institutions.  Further, as the ICC was set up to deal with intra-state conflict – which again will disappear once the system will re-calibrate itself and states will become once again the sole, most important actors within the realm – the ICC too will be push to the side and lose relevance.  
From this very brief analysis, it is quite clear that – for the realists – the onus here is on the existence of an anarchical system that is objective and unchanging, perhaps attempting to emulate the natural sciences in precision and predictive capability.  The issue at hand however is, as Kathleen Thalen and Sven Steinmo point out, rationalist systems by “modeling themselves on the physical sciences, … are inviting reductionism and ignoring the inherent complexity of human political action in favour of elegant but unrealistic laws.”
  In sum, a lot of detail and nuance is lost due to trying to achieve a parsimonious and universally applicable theory.    
The empirical record of the period in question supports a more nuanced – and less parsimonious – view of the international realm.  A theory – such as historical institutionalism as well as historical sociology – is needed to begin the intellectual mining of the complexities that this change has brought to the forefront.  The mining of this very crucial and important time period may begin with a closer look at the empirical record.  First, the supremacy of the state is very much challenged by quite a few non-state actors such as non-governmental organizations (NGOs)
, multinational corporations (MNCs) as well as international financial institutions (IFIs)
 as well as other social groups and groupings.  Naturally, these ‘new’ actors within the international realm do not replace the utility and purpose of the state, but at the very least, they contest it in a substantial way; substantial enough that describing the system as having gone through merely a ‘cosmetic’ change is not satisfactory.      
Apart from the systemic changes as well as changes in the actors within the internatioanl realms, another key change occurred within the post-Cold War period.  Inter-state conflict was replaced by intra-state conflict, which brought with it problems and puzzles associated with state sovereignty as well as conflict resolution.  Prior to the fall of the Berlin Wall, conflict was seen as a conflict between two or more (unitary) states.  The examples are legion, yet such notables as the Six Day War between Israel and Syria, the Korean War, the Vietnam War, China’s war with Vietnam come to mind.  The already established rules of war within the Geneva Convention or the Hague Convention for example, did provide somewhat clear, but most importantly, institutionalized guidelines.  States could in fact rely on certain established guidelines that one  would purportedly follow in the time of war.  State sovereignty was sacrosanct, and it was thought of as a given, and was not challenged by many.  

What happens when one takes a sweeping look at the post-Cold War era not only with respect to the greater balance – or imbalance – of power but also with respect to the US’ involvement with clear relations to its objections to the ICC?  Immediately following the fall of the Berlin Wall, the international realm was confronted with conflicts within the territory of the then-Socialist Federal Republic of Yugoslavia, and later on in Rwanda.  Intervention was problematic due to the fact that an entirely new type of conflict needed to be addressed and stopped by methods and via conceptualizations that were not available.  Given this natural hesitancy over what ought to be done, it is somewhat clear why the response to these conflicts were unsatisfactory, at the very best.  New issues such as the sanctity of state sovereignty as well as intervention on humanitarian grounds – bypassing swiftly Chapter VII of the United Nations charter which prohibits undue intervention
 – flared up and took the international realm with a horrific surprise.  Naturally, as the only global hegemon, the US was required to be involved.  As a member of the UNSC it supported the setting up of international criminal tribunals dealing with the former Yugoslavia and Rwanda.  The US also took active roles with respect to both of these tribunals.  The US also took active role in the bombing of Serb military positions in 1995, which was seen as “the biggest air operation in NATO's history and the largest in Europe since World War II.”
  In the mean time, the US also brokered a deal between the warring sides in the former Yugoslavia – namely the Dayton Accords in 1995
 – which in fact did not bring an absolute end to the ethnically charged conflict.  The US then lead another NATO Alliance military operation against targets in the Federal Republic of Yugoslavia in March 1999, without UN support.
  
Given the US’ role in these conflicts at that time – being the sole hegemon in the world – as well as its involvement in these conflicts, it is in fact understandable that the US was somewhat hesitant in Rome.  It was forced to adjust to a new identity in an entirely new international system.  It had to adopt – and, what other state were not compelled to do at first – act quite swiftly because of grave repercussions for individuals on the ground.  Given the new international strategic and legal terrain – and the lack of new tools to deal with the new type of conflicts – what is somewhat surprising is that the administration of President Clinton arrived in Rome with the intentions to be a part of the ICC.  What is further surprising is that the US did sign the Statute at the very end.  
Some may argue, as Nicholas Wippman does, that it was somewhat inevitable that the US would support an initiative such as the ICC as it was lead by an administration which very much favoured multilateralism.  As the author explains, “the United States under President Clinton, was predisposed to support efforts at creating an international criminal court.  Such a court was consistent with the Clinton Administration’s overall attitude towards human rights and accountability for human rights abuses, and with US support for the Yugoslavia and Rwanda war crimes tribunals.” (Wippman, 151)  However, as Wippman himself notes, “the United States might well have achieved such an agreement under the configuration of actions and interests that existed in 1994, at the time of the International Law Commission’s draft statute.  It might still have reached an acceptable agreement in 1998, had it proved more nimble in the negotiations.  But the United States was out of synch with the rapidly evolving sentiment in Rome and during the months leading up to it.  The growing success of the Yugoslavia and Rwanda war crimes tribunals, and the mobilization of human rights organizations and other civil society groups on behalf of efforts to combat atrocities through law, worked a dramatic shift in the post-1994 attitude of governments towards the ICC.” (Wippman, 164)
  

 Temporally, the next two significant events for the purpose of the analysis are the presidency of George W. Bush as well as the events that took place on September 11th, 2001.  The outgoing President Clinton recommended that the incoming President Bush does not ratify the Statute.  Naturally, the domestic political climate was not conducive to ratification either.  The already-entrenched objections were further cemented – and cemented for a long time – by the events of September 11th, 2001.  The event was perceived – and quiet rightly so – as a direct attack on the US.  As a result, the US government, not only turned its back on multilateralism, but it pursued two key offensives: one with UN support – against the Taliban, in Afghanistan – and the other with the ‘Coalition of the Willing’, against a state which sponsored terrorism –Iraq.  The approaches to these events – by the international community as well as the US – quite clearly show that there is a fundamental hesitancy with respect to applying the appropriate measures to deal with conflicts in the world.  This hesitancy stems from nowhere else, but the lack of understanding as to how to operate in a realm that has fundamentally changed.

What can historical institutionalism offer here?  Short of offering grand recommendations as to why the US should in fact join the ICC, historical institutionalism is very well positioned with its basic tenets and causal mechanisms to offer a different conceptualization of the international realm, of outside-in versus inside-out perspectives of international relations, as well as offer a certain caution not only for the US but also for the actors within the international realm as well.  First, and foremost, “historical institutionalism…offer a means of embracing the nuances, subtleties, and complexities of world politics without abdicating the overarching goal of finding meaningful causal flows, patterns, and trends within processes of world historical development.”
  Namely, it takes complexity into account, which is more valid and important here than a parsimonious theory that may give the illusion of being able to predict strategic configurations in the future.  Strategic configurations depend on events which may occur – as in the case of the end of the Cold War – with unpredictable frequency.  Second, historical institutionalism points to the fact that the ‘ebb and flow’ of international events within a particular time frame is important for a valid theorizing in international relations.  More importantly, the order of events within this ‘ebb and flow’ reveals a causal logic that is quite important for theory as well as praxis.  Lastly, and consequently, the causal mechanisms of historical institutionalism provide a caution for the US as well as other stake holders.  These mechanisms offer a markedly different yet much needed warning against an entrenched and institutionalized US objections to the ICC.  
The reason why one must be able to account for complexity within the international realm is because one should also be able to account for uncertainty as well.  Uncertainty enters the stage here with the advent of the end of the Cold War.  It is quite a well known fact that no known theory was able to predict the end of the Cold War in terms of timing nor what it would mean for international relations.  As it was mentioned earlier, it is more prudent to acknowledge the importance and transformative nature of the post-Cold War era than to minimize its effect and leave it tucked away in the dustbin of history.  Perhaps the motivation to minimize its effect is due to the fact that if its transformative nature is accepted, then one would need to adopt a different theoretical framework.  
The sequence of events is important here once again because there is a pattern which emerges if one looks at the aforementioned conflicts the US was involved in.  Even though both tribunals – the ICTY and the ICTR – were set up by the UN, the conflict they addressed were intra-state, which meant that the international community – headed by the US – was forced to address them.  The same seems to be true in the war on the territory of the former Yugoslavia as well.  The international community, with the US in the lead, had new conflicts to deal with but only old methods at their disposal.  The methods used were unsatisfactory at best, yet the wider international community, which included non-governmental organizations as well as other social groups, were demanding that action be take and that human rights – among other norms – be respected.  Therefore these groups sought that states as well as leaders be held accountable.  The counter reaction from the states – including the US – was that they retreated, at the very least, in terms of their initiative for multilateral action.  This stance came to a head in the US with the advent of the September 11th attacks and later with the war in Iraq against an insurgency as opposed to a national army.  The aim here is not to assign blame, but to show that the dynamic that ensued was a result of a rapidly changing – and permanently changed – international reality.    
The last question that one must address is what are the effects of the institutionalization of the US objections?  In other words, what the causal mechanisms of path dependency, increasing returns and critical junctures add to the discussion?  These causal mechanisms would show that the longer the US stays on this particular path – namely object to the ICC – the more difficult it will be later on to reverse the path or change course.  It will be harder to change paths or reverse course because every step – according to the notion of increasing returns – would further cement the already established path.  Change will be seen as too risky and imprudent to reverse course later on down the particular path.  Early events along the path will have major consequences.  In this case the events that can be attributed as ‘early’ are first and foremost a systemic change that created the ambiance where old methods do not work any more.  The re-calibration that the realists would forecast – and supposedly states look for as well – has not happened and will most likely not take place either.  Ultimately what has been institutionalized is a ‘shot-in-the-dark’ response to the problems that created more negative outcomes that positive ones.  Therefore, there could be a reluctancy to act on the part of the US quite far down the line of history.  On the domestic front, the longer there will be antagonism towards multilateralism and a lack of regard for a changed realm, the harder it will be later to adjust to the new realities.    
Lastly, the notion of critical junctures must also be addressed here.  Their functioning is such that at one point down a particular path, a culmination of events will bring about a certain ‘branching’ of institutional development, a certain change in institutional ‘development, according to Paul Pierson.
  In other words, critical junctures are seen as mechanism of change, yet their downside is unpredictability and the fact that often there has to ‘exogenous’ shocks to the system of institutions as opposed to an internal mechanism of change. (Pierson, 2000 135)  In other words, for a change to occur within the institutionalized objections, perhaps a war or another catastrophic event would need to occur.     

Even though historical institutionalism does not provide a very promising conclusion, nor a parsimonious, tidy theory, it does warn that within larger frame of history, the US – along with the international community – must be very cautious about how it approaches the large question of intra-state conflict, human rights and humanitarian intervention as well as the existence of non-state actors.  As it was seen, certain practices – due to external as well as internal reaction – are already institutionalized; certain others could be as well, for better or for worse, given a larger time frame in the future.  
Section VI: Conclusion
In order to understand the US objections to the ICC the effects of a changed international realm must be understood. It must be understood how these effects impact – and impacted – the US as well as the international community as a whole.  In the post-Cold War era, international relations became extremely complex.  States, as well as other actors – not to mention political processes in general – were caught off guard by the new realities and arrangements.  Processes that worked, and perceptions that rang true for at least forty five years prior lost their utility.  States, and the US in particular, had to address a whole new international political reality as well as a brand new type of conflict.  The US was in a sense forced to take part in these conflicts as it was – and still is – the sole hegemon within the realm.  By the time the ICC was brought to life, the US was not ready to be vulnerable any more.  It learned that old methods and approaches did not work within the realm, other than to the detriment to its own interests.

It is quite understandable why the US has retreated from multilateralism.  Yet given the static nature of politics and the importance of temporal sequences, the longer the US will insist on its objections, the more embedded and institutionalized the antagonist perspectives and views will become.  In turn, the longer the international community attempts to induce the US to join or to reverse policy, the more entrenched the objectives will become.  In actuality, one cannot predict the future via a crystal ball that certain theories attempt to provide, no matter how much one would wish it to do so.  What can in fact be attempted is fostering a shared understanding of the changed nature of the international system, grasping what this means for the interaction of the actors within the realm, and perhaps attempt small, incremental changes towards a more mutually acceptable course of action.         
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