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Abstract
The issue of presidential-congressional war powers interplay is especially prudent in 2009 given the recent efforts of former Secretaries of State James A. Baker III and Warren Christopher, who proposed legislation to increase the power of Congress in military decisions.  This paper examines the interplay between President George W. Bush and Congress during his first administration.  In Bush’s first term, power over the Iraq and Afghanistan wars was legislatively handed to the President, while Congress remained quiet on other military activities (such as those in Haiti in 2004).  This paper focuses mainly on the 2003 Liberia mission, in which Congress deferred war-making decisions to the President.  Other than a single outspoken group in Congress who (instead of criticizing Presidential power) actually plead for military action, there was not one deliberation of the issue and not one member of Congress challenged the President’s decision to commit troops in Liberia.  Like Hendrickson, Adler, and others, this paper finds that Congress is largely deferential to the President, leaving most (if not all) war-making decisions to him.  In fact, Bush’s first term demonstrates an entirely new interplay, one in which Congress either legislates their powers away or remains completely silent on war-making issues, deferring entirely to the President.

Introduction

Constitutionally speaking, the President has rather limited powers.  This, however, is not the case today.  The modern president exercises expansive powers that the founding fathers never intended for him to have.  One particular area in which the president’s power has expanded vastly is war.  Arguably, this expansion of power has occurred mostly over the past 60 years, ever since the beginning of the Cold War.  In 1973, Congress realized that the President’s power had become too expansive and thus attempted to put a hold on his power.  The resulting legislation came to be known as the War Powers Resolution, or WPR.  Presidents have condemned this legislation, beginning with Nixon and continuing with every president since, claiming that the WPR violates the powers of the President as laid out in the Constitution.  Despite White House claims that the War Powers Act violates the Constitution, it actually grants the President more power than he would have in strictly constitutional terms.  

However, an examination of the first George W. Bush administration demonstrates a use of executive war powers that hasn’t been seen before.  The two major wars under the Bush administration, Iraq and Afghanistan, were fought with full congressional authorization before any troops were deployed.  A 2004 deployment into Haiti received little congressional attention.  In each of these military deployments, Congress had permitted Bush to act unilaterally either through legislation or by virtue of remaining silent.  These three deployments have been thoroughly researched in terms of executive-legislative war powers interplay.  However, a fourth major deployment in Bush’s first term has yet to be researched, the 2003 deployment in Liberia.  Thus, the war powers interplay in Iraq, Afghanistan, and Haiti will be examined and then tested on the case of Liberia.  It seems that Bush’s first term has ushered in a new era of executive-congressional interplay in which Congress permits the President to act entirely unilaterally.

War Powers:  The Constitution, War Powers Resolution, and Deference

There are three basic approaches from which one can analyze the executive-congressional war powers interplay.  The first (and undoubtedly oldest) approach analyzes the interplay from a constitutional perspective.  This approach considers the framer’s intentions as well as the actual text of the Constitution in an attempt to determine where war powers lie.  The second approach analyzes the impact of the War Powers Resolution on the interplay, which involves the legislature attempting to reign in power from a strong executive.  The third (and arguably most relevant in modern times) approach is that of congressional deference.  Here, an ongoing debate is present, attempting to determine whether Congress is deferential to the president’s war powers or active in the process.  A brief description of the three approaches follows.

Analyzing War Powers from a constitutional approach is relatively straightforward as the Constitution explicitly grants Congress the power to make war.  The president is the Commander in Chief of the Armed Forces, but only “when called into the actual service of the United States.”  The only way in which the armed forces could be called into service is if congress raises them (another explicit power of Congress).  Congress is the only entity with the power to declare war.  They cannot, however, direct troops as the president holds Commander in Chief power.  This Commander in Chief power can only be exercised if Congress funds it, demonstrating the division of power and rotating system of checks, intentionally codified as “the framers rejected a government in which a single branch could both make war and fund it”(Fisher 2000: 1645). Thus, it appears that the President has little constitutional authority to unilaterally make war.

James Madison’s notes on the constitutional convention modify this only slightly.  According to Madison, the President has the implicit authority to act unilaterally to repel a sudden attack against the United States, especially should such an attack occur during a congressional recess.  This was never codified but it nevertheless demonstrates the constitutional framer’s intentions regarding Presidential war powers.  Despite this more expansive idea of war powers, it still constrains the President solely to defensive military actions.  Though the President controls the Military, he cannot deploy it without Congressional approval (that is, a declaration of war), nor can he fund it without Congress (as Congress must legislate funding).  In other words, neither the Constitution nor the Framer’s intentions permit the president to unilaterally embark on offensive military actions.
 
Approaching war powers from a WPR perspective involves a complex history.  Given the clear intentions of the framers in writing the Constitution, the need for legislation governing Presidential war powers seems odd.  Thus, one must understand how the president has garnered so much power and why the WPR was seen as necessary to attempt to control Presidential powers.  Presidents have tested their war powers from the inception of the United States.  This, however, was a slow process and Presidents did not generally use blatant military force without Congressional approval.  As mentioned earlier, the exercise of Presidential war powers greatly increased following the beginning of the cold war.  This began with President Truman initiating an invasion of North Korea in 1950.  

Truman’s invasion was essentially a unilateral initiation of war without Congressional approval.  In fact, Truman never secured Congressional approval for his war in Korea, making the Korean War one of many significant armed conflicts unilaterally declared by the President.  President Johnson deployed 30,000 U.S. troops to the Dominican Republic in 1965 without first gaining congressional approval (Hendrickson 2002: 14). The Vietnam War was similar in that the President acted largely unilaterally.  Though Congress had passed the Gulf of Tonkin Resolution, they did not approve any particular military action.  This could be seen as the final “abuse” of Presidential war powers that prompted Congress to draft the War Powers Resolution in an effort to constrain the President’s war powers.  Faced with new constraints, Nixon vetoed the bill but Congress overturned Nixon’s veto and the War Powers Resolution was implemented.  

At the time of its writing, the WPR did appear to constrain presidential powers but this is only because Presidents had become accustomed to unilaterally making war and failed to realize that their actions greatly overstepped their constitutional duties.  Given the history of Congressional deference, the WPR placed much needed constraints on the President and moved to reclaim Congressional power over war.  In short, the WPR places restrictions on the President’s ability to make war.  According to the WPR, the President can only act as Commander-in-Chief if one of three conditions is present.  There must be a declaration of war, specific statutory authorization, or a national emergency due to an attack.  Furthermore, should the President deploy combat-ready troops into a hostile situation, he must first consult with Congress before making any decisions.  He must also notify Congress about his proposed actions within 48 hours (War Powers Resolution 1973). Despite its intentions, the WPR has failed to reign in the President’s power due to vague language, prevalent “loopholes,” and lack of any significant punishment clauses.  While there have been many attempts to reform the WPR (Miller 2008), none have garnered significant support.


The Congressional deference approach attempts to explain the contemporary war powers interplay by examining Congressional actions.  As has been established, the WPR has failed to prevent Presidential war making despite many attempts to reform the act.  In modern times, the Constitutional constraints on the President’s war making powers do not seem to apply.  According to Fisher:

 Political developments over this past half century do little to support the Framers' expectation that each branch of government would protect itself by fighting off usurpations and transgressions by other branches. The contemporary Congress has abdicated war powers that had been entrusted to the legislative branch-the people's representatives. The legislative check has been reduced to possibly taking some future action to deny funds for an unpopular war started by the President (Fisher 2000).

Here, Fischer describes the deferential Congress, a legislative body that has effectively given its power to the President by virtue of remaining silent on these issues.  They retain the power to control funding, yet are reluctant to use this power.  War powers scholars utilizing the deference approach fall into one of two schools of thought, some scholars accept that Congress is deferential to the President (Adler 1988, Hendrickson 2002, Cornelius and Hendrickson 2008, Fisher 2003) while others reject this, attempting to show a more assertive Congress (Gartzke 1996, Howell and Pevehouse 2005, Auserwald and Cowhey 1997).  While recent Congresses have been vocally critical of the President’s actions (See Hendrickson 2002), they have failed to act.  This “all bark, no bite” Congressional history gives credence to the conclusion that Congress is deferential to the President.  While they may vocally criticize the President, they refrain from taking any real action to prevent unilateral wars.  


In 1998, war powers scholars Adler and Fisher prescribed the following:  “Congress must learn to act with confidence and conviction in the exercise of its political and legal powers” (Adler and Fisher 1998: 18).  During President Bush’s first term in office, however, Congress failed to do this.  In fact, Congress did not even vocally criticize any of the President’s war-making endeavors.  Instead, Congress entirely abdicated its control over war by either legislating power to the President or remaining entirely silent on war issues.

War Powers Under George W. Bush

Congress had approved Bush’s two main military operations-Operation Enduring Freedom in Afghanistan and Operation Iraqi Freedom in Iraq-prior to any hostilities.  These operations, then, are compliant with both the Constitution and the WPR.  These, however, are not the only military operations carried out under the Bush administration.  Bush has sent combat-ready troops to Haiti and to Liberia as part of United Nations peacekeeping missions.  Thus, the Bush Administration’s military operations will be examined in detail for compliance with the War Powers Resolution and the Constitution.  Furthermore, the Presidential-Congressional war powers interplay will be examined in Iraq, Afghanistan, and Haiti and tested on Liberia to demonstrate the new war powers relationship that effectively negates any necessity to study either the WPR or Constitution in this regard.  Instead, it will be made apparent that Congress is entirely deferential to the President.

The first major use of force by the Bush administration was Operation Enduring Freedom (OEF) in Afghanistan as part of the larger Global War on Terror.  On 14 September 2001, the Senate passed Senate Joint Resolution 23, titled “Authorization for Use of Military Force,” which provided the legal basis for the Global War on Terror.  S.J. Res. 23 grants President Bush the power to utilize “all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks…or harbored such organizations or persons” (Senate Joint Resolution 23).  The expansive language utilized here allows the President to control all military decisions concerned with the perpetrators of the 9/11 attacks.  Congress essentially legislated away their powers to make war.  S.J. Resolution 23 also explicitly states that, in compliance with the WPR, it is the specific statutory authorization for war.  This removes Congress from its Constitutional war-declaring capacity by granting Bush a “blank check.”  Congress gave Bush the responsibility to define the enemy, be it a state, organization, or person, yet retained the right to control funding.  All other decisions fall into the hands of the Executive under this resolution.

Public Law 107-243 provides the legal basis for Operation Iraqi Freedom (OIF).  Again, Congress grants President Bush the authority to use force in Iraq.  This document explicitly states that it is the specific statutory authorization for war in Iraq as required by the WPR.  Unlike S.J. Res. 23, Pub.L. 107-243 places a few constraints on the Executive.  Congress requires progress reports every 60 days relevant to any proposed operation.  Furthermore, Congress requires that the President must notify Congressional leaders no later than 48 hours after he utilizes force in Iraq (Authorization for Use of Military Force Against Iraq Resolution of 2002).  Nevertheless, this legislation does not constrain the President in terms of the scope of his military operation.  Despite the aforementioned conditions, Bush was largely able to enact whatever military operation he wished due to the broad language present in the act.  

Both S.J. Res. 23 and Pub.L. 107-243 grant Bush expansive war powers.  They provide the use of force authorizations required by the WPR.  It appears that in these two cases, neither Constitutional constraints nor the WPR have inhibited President Bush’s war-making abilities.  These two pieces of legislation have in fact provided the entire legal basis needed by Bush to carry out his wars.  Furthermore, this legislation has granted expansive power to Bush, even more expansive than he would have under the WPR.  It appears, then, that Congress has legislated away their powers to the Bush administration.

American military deployment in Haiti presents a slightly different situation.  In early February 2004, members of Congress began to question President Bush on his policy towards Haiti, some even calling for military intervention.  The Congressional Black Caucus was the leading group in this call.  Several prominent members
 were very vocal in their support of military intervention in Haiti.  Soon thereafter, President Bush sent combat ready troops into Haiti without congressional approval to augment U.S. Embassy security in Port-au-Prince.  Bush informed Congress of this deployment, as well as a later deployment of approximately 200 combat-ready troops to prepare for United Nations peacekeeping forces (Hendrickson 2008).

This differs significantly from OEF and OIF.  First and perhaps most importantly, Congress never approved the deployment into Haiti despite calls to action from certain members of Congress.  Second, troops were initially sent to augment embassy security, which could be argued as a protection of U.S. interests and not an act of war.  However, the US troops sent to prepare for UN forces faced a hostile environment.  This is unarguably a deployment that requires Congressional oversight.  Third, any further deployments were done so as part of a United Nations peacekeeping mission.  According to Cornelius and Hendrickson, Congress has always “allowed American participation in U.N. military operations without granting specific authorization” (Cornelius and Hendrickson 2008: 63).  However, it is odd that Congress did not deliberate the deployment of troops into hostilities.

This provides an interesting case of war powers under Bush.  In the case of Haiti, Congress simply deferred to the President, granting him any and all power necessary to deploy troops to augment embassy security as well as contribute to the UN peacekeeping force.  Unlike the Use of Force Authorizations for Iraq and Afghanistan, U.S. military action in Haiti precipitated without Congressional approval or even deliberation.  In fact, members of Congress (most prominently those in the Congressional Black Caucus) called on the President to act unilaterally in Haiti.  Congress has legislated war powers to the President in the cases of Iraq and Afghanistan and requested that the President act unilaterally in the case of Haiti, presenting a war powers interplay that is unique to the Bush administration in which Congress (either through legislation or deference) allows the President to act unilaterally despite Constitutional and WPR constraints. 

War Powers under G.W. Bush-Liberia


The war powers interplay found in OIF, OEF and Haiti is tested here in the case of Liberia.
  It appears that the 2003 situation in Liberia parallels that in Haiti (as discussed previously).  In fact, it appears as though Liberia was a precedent of sorts for Haiti as the sequence of events is rather similar.  President Bush sent troops into Liberia to augment embassy security in Monrovia.  Following this deployment, members of Congress (especially the Congressional Black Caucus) called for further U.S. involvement in the crisis.  Approximately a month after these calls, Bush sent a combat-ready task force into hostile Liberia to assist ECOMIL forces.  Throughout this time, U.N. Secretary General Annan held many discussions with Bush concerning the possibility of U.S. participation in a UN peacekeeping force.  This participation materialized, albeit in a very limited role, in the United Nations Mission In Liberia (UNMIL).  Through this entire process, Congress had not one deliberation on the issue.  Letters were sent from Bush to Congressional leaders concerning these deployments, but they were not deliberated in Congress.  The only mentions of U.S. military involvement found in the Congressional Record were pleas to the President to intervene.  


On 9 June 2003, President Bush first spoke about military deployments in his “Letter to Congressional Leaders on the Deployment of US Military Forces in Response to Security Concerns for US Embassy Personnel in Liberia and Mauritania.”  This letter informed Congress of the deployment of an assessment team of unknown strength and a 35 man “standby response and evacuation force” to Freetown, Sierra Leone.  These two teams moved into Monrovia, Liberia on 8 June 2003 to augment Embassy security in light of “clashes” in the vicinity of the embassy.  Troops were also sent to Novakchott, Mauratania to augment Embassy security.  Furthermore, fixed wing aircraft and their crews were deployed to Dakar, Senegal, to provide evacuation transportation if needed.  Bush explicitly stated that “although in both cases the US forces are equipped for combat, these movements were undertaken solely for the purpose of protecting American citizens and property”  (Bush June 2003).  Four days after Bush’s letter was sent, Secretary of State Colin Powell acknowledged this deployment as a move to protect US facilities (e.g., the Embassy) in Monrovia.  He did not give any details concerning further U.S. involvement (Powell 2003).


Approximately one month later (July 8, 2003), members of the Congressional Black Caucus (CBC) commanded the floor of Congress to voice their concerns on Africa.  Topics varied
, but almost all who spoke called for further U.S. intervention in Liberia, the most vocal congressman being Donald M. Payne (D-NJ) (U.S. Congress, July 8, 2003). Later that day, Representative Bobby L. Rush made a similar plea, citing international requests (from ECOWAS, Britain, and France) for a US-led intervention (US Congress, July 8, 2003).  The next day, July 9, 2003, Senator Feingold added yet another plea to intervene in Liberia (US Congress, July 9, 2003).  Diane E. Watson (D-CA) joined in the July 9th pleas to intervene, but she added a caveat.  Ms. Watson called for a US-led peacekeeping mission, but only if such mission were “placed under the auspices of the United Nations.”  Furthermore, Ms. Watson called for “a mission that is clearly defined…[with] an exit plan that is articulated and understood by the American public…subjected to serious Congressional oversight and approval.”(US Congress, July 9 2003).  This somewhat bold request for Congressional oversight never gained momentum.  Ms. Watson was the only one who called for oversight and only did so once.

On July 25, Donald M. Payne again asserted that “immediate action is imperative in Liberia” and expressed his pleasure with the President’s announcement of the deployment of US forces off the Liberian Coast.  Payne added that he hoped this deployment would materialize “into practical concrete aid” to Liberia (U.S. Congress, July 25, 2003).  In a July 27 interview with Fox News, Deputy Secretary of Defense Paul Wolfowitz asserted that these troops (those deployed off the coast of Liberia) would not be deployed on the ground unless two conditions were met: a ceasefire signed between the warring factions and the exodus of Liberian President Charles Taylor.  Wolfowitz further commented on future US intervention in Liberia, stating that “we need to be sure that the UN does its responsibilities.  Where the West African States do their responsibilities.  Where if we assist, we’re assisting in a situation that’s on the road to a solution” (Wolfowitz: Security ‘Real Problem,’ but Situation Will Improve 2003).  It is made apparent here that the Bush Administration did not agree with Congress’s assertion that intervention in Liberia was imperative.  However, the CBC, “which usually opposes military intervention abroad…urged Mr. Bush to send troops and aid to Liberia” (Hurt 2003).  Other (i.e. Non-CBC) Members of Congress remained largely uninterested in the matter.

Another call to assist Liberia was made on August 1, 2003, by Senator Warner, directly appealing to the President to unilaterally send troops into Liberia (US Congress, August 1, 2003).  Twelve days later, Bush sent another letter to Congress on 13 August 2003, declaring that he had increased the Embassy security forces to a total of 56.  He mentioned the UN Security Council resolution to create a multinational force in Liberia and further informed Congress of US troops serving on the ground in Liberia in support of ECOMIL (ECOWAS [Economic Community of West African States] Mission in Liberia) forces (Bush August 2003).  

That same day, Acting Assistant Secretary of Defense for Public Affairs Lawrence Di Rita and Lt. Gen. Schwartz gave a press conference on the deployment of US forces into Liberia.  In this conference, Di Rita acknowledged the presence of a US response team off the coast of Liberia.  This reaction team of about 200 was to provide a support-only role to the ECOWAS forces as they attempted to regain control of Monrovia.  This role involved training and assessment, though there was an understanding that US troops may experience combat.  However, US forces would only engage in combat if “ECOMIL forces get in trouble.”  General Schwartz stressed that US Marines will serve in a “reaction capability” in case “something unexpected occurs with regard to an ECOMIL unit” (Di Rita and Schwartz 2003).  Though the American role was limited in scope, it still involved a considerable amount of danger to the troops.  This did not affect Congress, as they remained silent on the issue.  US forces assisted ECOMIL and soon left Liberia.  Following ECOMIL’s establishment of control in Liberia (the initial “invasion” supported by the US), UNMIL assumed the peacekeeping role.

The resulting UN mission, the United Nations Mission in Liberia (UNMIL) did have American participation, though there is no mention of it in the Federal Register, nor in press releases from the Department of Defense, State Department, or Congressional Digest.  At its high point, UNMIL contained 18 American soldiers (in both Troop and Observer capacities) in June 2006, with commitments as low as one lone soldier in October 2003.  According to an American Forces Press Service story, American presence in Liberia was 300 at its highest point (Liberia Mission Winds Down 2003).


What is perhaps most interesting in this case is the apparent lack of interest in the issue both from Congress and Bush himself. When Bush sent troops to augment Embassy security, there was no deliberation in Congress.  There was also no deliberation concerning US assistance to ECOMIL or US participation in UNMIL.  All rhetoric from the Bush administration was either ambiguous on plans for US intervention or focused on the limited role of any American troops in Liberia.  Ultimately, the role was very limited in both size and scope but this does not detract from the fact that US troops were sent into a hostile environment.


As in Haiti, Bush was permitted to act in Liberia unilaterally.  Neither the WPR nor the Constitution is relevant here as neither really apply as Congress never invoked the WPR, nor did any Constitutional argument surface (aside from a counter-constitutional argument pleading Bush to unilaterally commit troops).  Many pleas were made to the President to intervene, and only one seemingly fleeting comment was made concerning the need for Congressional oversight.  Since this movement never gained momentum, it is safe to say that Congress remained deferential to the President in the case of Liberia.

Conclusions


Other than a few outspoken CBC members, Congress remained relatively silent on the issue of Liberia.  Bush sent combat ready troops into a very hostile situation in Liberia.  This deployment occurred without authorization from Congress and thus could have been subjected to WPR compliance.  Instead, only once was the issue of oversight discussed.  There are two possible explanations for the lack of Congressional interest.  First, the initial deployment of troops aimed to augment embassy security.  This deployment, then, could be seen as a protection of American soil and American interests.  In this case, invocation of Congress’s WPR powers may not have been seen as prudent.  However, the second deployment of US troops to Liberia (both as embassy security and as part of multinational peace keeping forces) could be explained as part of a new era of Congressional deference to the President.  The lack of deliberation symbolically declares that the President is the chief of military decisions and that Congress has little to no role in these decisions.  


The theme of Congressional deference to the President resonates throughout the first Bush administration.  Through legislation, Congress gave Bush all power (other than funding) over the wars in Iraq and Afghanistan.  Congress remained silent on Haiti and Liberia, other than a few outspoken CBC members calling for increased participation, resulting in Congressional deference to the President.  Thus, it appears that a new era of presidential-congressional war powers interplay has begun.  Given this, it would be interesting to analyze the second Bush administration for the congressional-executive war powers interplay.  An excellent case study for this would be Lebanon, in which Bush deployed combat-ready troops in 2006 to evacuate American Citizens facing the imminent Israeli invasion.  However, as the current research concludes, Congressional deference to the President has greatly increased in the first Bush administration, providing a paradigm for a new Presidential-Congressional war powers interplay.
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� For further reading on the Constitution and Executive war powers, see Adler (1988).


� Even Barbara Lee (D-CA), who was the only member of Congress to vote against S.J. Res 23, called for intervention in Haiti.


� Chronologically, Liberia occurred before Haiti and after OEF and OIF.  However, the situation in Liberia provided an un-researched test case for the established war powers interplay present in OIF, OEF, and Haiti, thus the analysis of Liberia is discussed last.


� Topics included HIV/AIDS, Peacekeeping, and foreign aid.


� Excepting, of course, Congressman Ron Paul, who criticizes any deployment of US troops abroad (US Congress, July 25, 2003).


� The hostility of the environment is evidenced by the fact that one US soldier was killed during his participation in UNMIL (United Nations 2009).
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