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Abstract:  This paper will examine the growth and decay of the First Amendment’s guarantee of Freedom of Speech on college campuses.  Through court cases and research, it is evident that Freedom of Speech has been eroded and scaled down to a principle that cannot even be distinguished in some of America’s institutions of higher learning.  By using the students of Sacred Heart University as a case study, one can see that college students would like more freedom to say what they want and not be in fear of disciplinary action.  This paper ends with speculation on what Supreme Court Justices Scalia and Breyer would comment and how certain decisions could have had different outcomes if different standards were applied.  Essentially, college students – America’s upcoming generation – should have the right to express themselves in a venue where their intellects are being expanded and futures shaped, on college campuses.  
Introduction


The First Amendment guarantees every American citizen certain rights, one of them, the most important one, is the freedom of speech.  Freedom of speech supports the other four guarantees: press, assembly, religion and petition.  Free speech is at a crossroads in certain venues across this country, one of the more controversial and most important ones is college campuses.  The place where young minds of future generations go to learn and expand is being stifled by administrations and more conservative higher-ups.  A survey response agrees, “If college is not a forum for an exchange of ideas, then the purpose of college does not exist.”1 There has been landmark court decisions regarding these freedoms and universities.  The courts have not chosen a side – when one decision goes for the student, another goes for authority.  The questions begged to be asked, have restrictions on free speech in the arena of college campuses become too restricted?   Does the First Amendment collapse on university campuses? Freedom of speech on college campuses is extremely important and needs to be granted to all students, everywhere.  Yet, it will be shown, this is not the norm in today’s society.  In the modern age, fair freedom of speech – the most significant First Amendment guarantee – is most imperative to find on college campuses; however, it is not seen on all campuses.
Public versus Private


In the context of freedom of speech on college campuses, a distinction must be made between private and public colleges, because freedom of speech fundamentally functions differently on both.  Public colleges receive state and federal funds to operate and are therefore subject to governmental rules.  Private colleges are independent institutions found on private property and are therefore not subject to the rules of government.  O’ Neil states, “The issue of free speech on the private campus is more difficult and complex than a lay observer might expect.  In a simple world, public colleges are fully bound by the First Amendment, while private institutions are entirely free to deal with speech however they wish.  The problem is that such a neat and simple world does not exist, and really has never existed.”2 For example, recently at Sacred Heart University (SHU), a professor was reprimanded because he wrote a controversial editorial about the Pope.  The Pope was not shed in the best light, to say the least.  This professor was within his rights to write and submit this editorial.  However, because his name and affiliation with SHU was published with the editorial, a scandal ensued.  Since SHU is a private institution, the First Amendment does not apply.  There were rumors that the administration was going to dismiss this professor.  Yet, after much bluffing and back and forth, the professor was granted tenure and is still teaching at SHU.  At a public university, such a controversy would not have occurred.  Nevertheless, because of SHU’s religious affiliation, the editorial was taken as a personal shot.  SHU, trying to defend their beliefs and being a private university, unsuccessfully tried to bend the First Amendment to their needs.
 An original survey conducted found the following results about private versus public institutions.  When asked, “Students enrolled in a private university should have their expressions and speech more scrutinized than students enrolled in a public university,” a response indicated, “private universities can instruct on their beliefs, but should not have the ability to take others away.”3  Also, with a sample size of 50, and the same statement as above, with 1 being completely disagree and 10 being completely agree, the average was 2.7 showing that a large majority agree that there should be no major distinction between private and public universities and where the Constitution should apply contrary to practical applications.

Freedom of Speech

Each of the rights guaranteed by the First Amendment is important upon itself.  However, especially on college campuses, freedom of speech is the overarching freedom concentrated on.  There have been many court cases involving pure speech on college campuses.  Two of them, Doe v. University of Michigan and Healy v. James are typical of cases the courts have heard regarding speech on university campuses.  In Doe v. University of Michigan, “John Doe” sued the University of Michigan because of the adoption of a new “Policy on Discrimination and Discriminatory Harassment of Students in the University Environment.”  A rash of hazing and racial outrage broke out on the campus of the University of Michigan in 1989.  This new policy, to try to correct the situation, said that any student who “stigmatizes or victimizes” a fellow student would be punished accordingly.  In oral arguments an exception was brought to light, “the Court asked University’s counsel how he would distinguish between speech which was merely offensive, which he conceded was protected, and speech which ‘stigmatizes or victimizes’ on the basis of an invidious factor.  Counsel replied, ‘very carefully’.”4 This shows that even the counsel for the University could not give a clear standard as to how to judge speech and therefore the policy was found invalid under the free speech and due process clauses.  This case was a victory for students because of the decision to deem the policy too vague and overbroad.  Still, this case was a bigger win for the principle of freedom of speech because now, when a case involving a certain policy came to court, it would be examined for a speech violation with a very, very fine tooth comb. 5  

A case that had more substance to it than Doe and the potential to finally set a standard for university speech was Healy v. James.  Healy heard and decided in 1972 came from the denial of administrators at Central Connecticut State College (CCSC) to allow students to form their own chapter of Students for a Democratic Society (SDS).  Justice Powell delivered the opinion of the court which said that CCSC violated students First Amendment rights, “The college classroom with its surrounding environs is peculiarly the ‘marketplace of ideas,’ and we break no new constitutional ground reaffirming the Nation’s dedication to safeguarding academic freedom.”6 Powell continued his reasoning, “colleges and universities are not enclaves immune from the sweep of the First Amendment.  A college may have, among its requirements for recognition, a rule that prospective groups affirm that they intend to comply with reasonable campus regulations.”7 This ruling greatly opened the doors for college organizations and could have been used as a standard in further college First Amendment cases; however courts were not so receptive.  In 1983, a new standard became the norm, a more restricting standard, the Hazelwood decision.  
Hazelwood School District v. Kuhlmeier was a landmark decision that applied to high schools.  Students in a journalism class wanted to publish something in a school newspaper that the principal deleted because it dealt with divorce and teen pregnancy.  Students sued saying the school violated their First Amendment rights.  The High Court in a previous case, Perry, fabricated rules for free speech depending on what type of forum was used: a traditional public forum, the limited, or “designated” forum, or the nonpublic forum.  In Hazelwood, the court took the Perry standard and applied it.  Since this was for a class, a nonpublic forum, the principal was within his rights to deny certain news items for publication.  The new Hazelwood standard plagued many decisions to come and in certain circuit courts is still applied today.8
For example, in Alabama Student Party v. Student Government Association of the University of Alabama, students from the University of Alabama brought suit against the Student Government because students could only spend a certain amount on campaigns for student government.  “The court applied Hazelwood in finding that educators have the right to control school-related speech so long as their actions are reasonably related to legitimate pedagogical concerns.”9 Again, in Cummins v. Campbell, a group of students at Ohio State University wanted to show a film entitled The Last Temptation of Christ.  The school barred it.  The Tenth Circuit found that the organization was sponsored by the university and therefore by applying Hazelwood, the administration could ban the film.10 For all the effort to push unrestricted speech ahead three steps, these cases took it back four steps.  
Freedom of Speech and Religion


Freedom of speech is the most important freedom, however in the language of the First Amendment there are other clauses that guarantee other rights.  One of them is the freedom to exercise any religion.  Freedom of speech and religion combine to make a potent arena for controversy.  On college campuses, this potency can douse the flames of debate.  In Rosenberger v. University of Virginia, a student, Ronald Rosenberger, sued the University of Virginia for not funding a Christian newspaper, Wide Awake.  If it was not religious, it would, according to university policy, otherwise receive funding.  The district court did not buy it, “state campuses are under [no] affirmative duty to ensure that university students’ expressive activities are funded.”11  The appellate court affirmed citing that a university interest is at stake, the risk that the university tries to “establish and endorse” a religion on university ground, “government is left no choice but to forswear financial support of the myriad forms of religious endeavor in which a student organization might engage.”12  The conservative bloc of the court, O’Connor, Rehnquist, Scalia, Thomas, and, the swing, Kennedy, overruled the lower court decisions and made the University of VA subsidize Wide Awake, “to refuse funding for publications because they treated ‘religious’ topics was discrimination against content that the First Amendment did not permit.”13  Justice Souter blatantly responded in a blazing dissent, “The Court today, for the first time, approves direct funding of religious activities by an arm of the State…We would hold that the University’s refusal to support Wide Awake’s religious activities is compelled by the Establishment Clause.”14 This decisive case, interestingly supported by the conservative bloc of the High Court, was a great triumph for free speech on university campuses.  It upheld the pillar of free speech and its support beam, religion.  

Secondly, in Widmar v. Vincent, a student religious group brought suit against the University of Missouri at Kansas City for violating the free exercise and free speech clauses for not allowing them to worship in a university building that they previously had permission for, but upon further review infringed on university policy.  Widmar greatly applied the Hazelwood decision to the extent of forum analysis.  The Court found that since the university let other student groups use this space, they had created a “forum generally open for use by student groups.”  The majority opinion noted, “A university differs in significant respects from public forums such as streets or parks or even municipal theaters.  A university’s mission is education, and decisions of this Court have never denied a university’s authority to impose reasonable regulations compatible with that mission upon the use of its campus and facilities.”15 By creating this forum, the Court found that the university could not censor any group and by censoring a religious group, it caused more constitutional embarrassment. Therefore, the university could not exclude the group and had to let them worship in that place solidifying student’s rights over policy and freedom of speech over regulation.  An unusual positive spin on Hazelwood.16  
Freedom of Speech and Press


Another freedom that is guaranteed by the First Amendment is the freedom of the press.  This freedom can come before the courts because of publishing and content issues.  In the context of college campuses, press is extremely important because almost every college has a school newspaper.  The content of college newspapers and magazines and the way they are published usually come under a microscope – sometimes, tension and disagreement ensue.  Court cases try to balance a student organization’s publishing privilege with the social circumstances at hand.  


Papish v. Board of Curators of the University of Missouri brought much controversy involving a college student run press and college speech.  A graduate student from the University of Missouri was expelled after distributing a self-printed newspaper that contained “forms of indecent speech.”  The indecent speech was a cartoon of the Statue of Liberty getting raped and a story inside entitled “M***** F****** Acquitted” which came from a group of young thugs that called themselves “Up Against the Wall M***** F******.”  The Supreme Court found that schools can enforce rules that are reasonable regarding student conduct.  However, “the mere dissemination of ideas, no matter how offensive may not be shut off in the name of ‘conventions of decency’.”17 The Court found that neither the cartoon nor article were “constitutionally obscene or otherwise unprotected [and therefore] could not be justified as a nondiscriminatory application of reasonable campus regulation.”18 This was a major win for students and the freedom of speech.  The door for student publications was swung wide open with this decision as an “outside” newspaper distributed on college grounds could be considered kosher.  Also, the content of this newspaper was constitutionally valid and therefore the bar of freedom of speech was raised yet again.19

As stated before, when one decision goes for the students, another one usually goes for the administrators, Hosty v. Carter is a perfect counterexample to Papish.  The editors of Governors State University’s student newspaper filed suit against the university because the Dean of Student Affairs halted publication until she reviewed everything.  In its decision, the US Seventh Circuit Court of Appeals, unfortunately and incorrectly, started with the premise that there is no difference between high school and college newspapers, “Hazelwood provides our starting point.”20 Using the forum analysis of Hazelwood the court reasoned that since the university subsidized the publication, it created a “limited public forum.”  This allowed the university “to regulate the newspaper to preserve the forum’s intended use.”21 Studnetpress.org summarizes best, “Thanks to the Seventh Circuit, the new reality may be that truly free school-sponsored speech will exist on public college campuses only so long as administrators on that campus want it to exist.  The First Amendment for the New Millennium: Congress shall make no law – unless it wants to.”22 When one decision goes towards the students and more free speech, Papish, it is again swung the other way, Hosty.
Freedom of Speech and Assembly


Along with press and religion, speech also encompasses a third freedom guaranteed in the First Amendment, assembly.  Assembly is important to the general public, because anyone should be able to have their opinion heard in a public form.  Assembly on college campuses is more significant because students, presumably the future leaders of their generation, should be able to organize in a peaceful manner and express their opinions.  There have been no landmark decisions involving collegiate assembly, but many incidents have occurred on certain campuses.  For example, a squabble transpired on the campus of the University of Colorado.  There were three unconstitutional policies found and acted upon.  One of them was a designated “public forum.”  The university set up areas around the campus, in places that did not have much traffic, where students could organize and assemble, but only in these specific areas.  Students organized right outside these areas to protest them.  The University reversed all three policies.23

In my original survey, I wanted to get the historical perspective of freedom of assembly on college campuses.  My theory is if people thought the “assemblies” of the 1960s and 70s were okay, then they must think peaceful assemblies today are within reason.  The question asked was, “The demonstrations on college campuses during the 60s and 70s were…” with 1 being completely out of line and 10 being completely acceptable.  With a sample size of 50, the average was 7.2.  This shows that more people than not said that these demonstrations were acceptable.  One response indicated, “Peaceful demonstrations should always be allowed. Personal taste should not matter concerning acceptability.”24 Most responses against the demonstrations said they were too violent and students did not know how to handle themselves; however today, students seem to be more level headed than the turbulent times of the 60s and 70s.  This shows that people are more accepting of students recognizing their voices and expressing them freely. 
Organizations supporting free speech on college campuses


Since there are so many cases in the courts, there must be a base of support for these freedoms of speech on college campus claims.  Who is supporting this?  The fact of the matter is many organizations are supporting free speech on college campuses.  One of them is the First Amendment Center, www.firstamendmentcenter.org.  From their website, “We support the First Amendment and build understanding of its core freedoms through education, information and entertainment.”25 The First Amendment Center has information on cases past and present involving First Amendment claims and speculation on the implications of these cases on the future of American society.  They also have a section for college campuses.  This organization is exceptionally worthwhile to the enhancement and education of Americans and importance of the First Amendment.  

Another organization that is sponsoring free speech, exclusively to institutions of higher learning is the Foundation for Individual Rights in Education (FIRE), www.thefire.org.  FIRE’s mission statement clearly articulates their goal:

The mission of FIRE is to defend and sustain individual rights at America's colleges and universities. These rights include freedom of speech, legal equality, due process, religious liberty, and sanctity of conscience — the essential qualities of individual liberty and dignity. FIRE's core mission is to protect the unprotected and to educate the public and communities of concerned Americans about the threats to these rights on our campuses and about the means to preserve them.26
Interestingly, FIRE’s secondary mission is expressive in the majority opinion written in Healy, the “marketplace of ideas” principle.  FIRE is a great resource to learn about cases past and present regarding free speech on college campuses.  They even issue a yearly report on the status of free speech on college campuses.  This year’s report was published on December 9, 2009, “Spotlight on Speech Codes 2010: The State of Free Speech on Our Nation’s Campuses.”  FIRE has a certain code they use to categorize colleges, the stoplight code.  A college tagged as a “red light” is “an institution that has at least one policy that both clearly and substantially restricts freedom of speech, or that bars public access to its speech-related policies.”27 A yellow light institution “maintains policies that could be interpreted to suppress protected speech or narrow categories of speech.”28 A green light institution is an institution where FIRE “finds no policies that seriously imperil speech.”29 In this year’s report “of the 375 schools reviewed by FIRE, 266 (71%) received a red-light rating, 90 (24%) received a yellow-light rating, and 11 (3%) received a green-light with 8 (2%) schools not rated.”30 Out of the four sections of the country, the Midwest has the highest concentration of red light schools, then the Northeast, then the South, then the West.  This organization has the best way to communicate to the common people about free speech on college campuses.  The rating system and organized website excellently inform people who want to know more about the subject.  This also shows how freedom of speech, especially on college campuses is important to the country as a whole.32
Survey

My original survey garnered many results, two of which have already been explained, these are the remainder.  When asked if “students on any type of campus should be able to say whatever they want” with 1 symbolizing everything must be reviewed and 10 symbolizing completely unrestricted speech, the average was 7.2.  This shows the majority feels that students should have the right to express themselves, perhaps with slim to moderate oversight.  Secondly, when asked “across the nation, should freedom of speech be a right to all college students” with 1 representing completely disagree and 10 representing completely agree the average was 8.5 showing a higher affinity that freedom of speech should be a right to all college students across the board, no matter public or private.  Finally, when asked “suppressing First Amendment rights to college students could be a good thing” with 1 representing completely disagree and 10 representing completely agree, the average was 2.7.  Again, reaffirming the idea that students should have their First Amendment rights on and off campus.33
 
I also asked SHU students what they thought to get the perspective of a student on student issues.  (Unless otherwise noted, 1 is completely disagree and 10 is completely agree.)  The sample size was 18.  When asked “student demonstrations, protests, and other peaceful anti-policy events on the SHU campus should be allowed” the average was 8.5 illustrating that students want to be able to voice their opinions.  Secondly, when asked “SHU overall is…” with 1 representing extremely conservative and 10 extremely liberal, the average was 3.9.  This exemplifies that SHU definitely leans conservative but has room for moderates.  Next, when asked, “I feel I cannot fully express my opinion on the SHU campus” the average was 4.7, embodying that basically half of students feel they can say what they want on campus, and half cannot.  Subsequently, when asked, “should speakers who disagree with the political opinion of SHU be allowed to speak on campus” the average was 8.9 illustrating that students want to acquire a full spectrum of knowledge, not just the Catholic perspective.  Finally, when asked, “As a student of SHU, my learning is being affected because I cannot speak my mind in the classroom or on campus” the average was 3.4.  Essentially, students want to be able to say what they want, but most have no problem doing this in the context of the “Catholic Intellectual Tradition” that SHU imposes throughout their curriculum.34
Speculation on Justice Breyer and Justice Scalia’s opinions


With all of these cases and precedents set, it is interesting to wonder what various blocs on the Supreme Court would favor.  Justice Scalia, a major kingpin of the conservative bloc is a pure originalist and textualist; he looks to the original intent of the framers and the text of the Constitution.  Scalia would probably be against opening the door for more free speech on a college campus.   Most conservatives see the college campus as an environment of learning and just that.  Freedom of speech should be protected, but not insofar as that it harms the learning of others.  Scalia has publically announced he would have dissented in Brown.  If Scalia does not want to integrate middle schools, I would be surprised if he wants to give college students, some of the most controversial people to begin with, more freedom of speech.  Scalia is an infamous dissenter of the liberals and would probably go along with restricting freedom of speech on college campuses.

 Justice Breyer on the other hand, having a general liberal judicial philosophy, would probably open the door to free speech on college campuses.  The more liberal bloc on the Court votes for more freedom than less most of the time.  Specifically, Justice Breyer looks to consequences of decisions.  The consequences of giving more freedom of speech to college students could at times be troublesome because of the ambition that college students have.  For example, if Breyer has a case where a student wants to use an area of a campus for a cult-like ritual and a case where a person wants to perform a ritual in a pure public forum, he might rule differently because of the potential consequences of his decision.  Yet, this is an extreme case and most of the time it is conceivable that Breyer would elect for students to voice their opinions and have free speech in a collegiate arena.
What if?


With all these interesting cases and their back stories, they present a “what if” the other side won and did the right side win?  Hazelwood is the biggest stain on free speech on college campuses.  This case is about high schools and in all instances should not have any bearing on a college case.  For example, Hazelwood was wrongfully applied in Alabama and Cummins.  A university is a completely different realm of academic learning and living.  Both these cases were decided after Healy and if the courts perhaps looked to Healy, the “colleges are a marketplace of ideas” case for guidance on how to rule, the decisions would have been different.  Healy is after all a case about a university where Hazelwood is about a high school.  
Hazelwood was also wrongly applied in Hosty. There is a difference between high school and college newspapers.  A college newspaper has more substance and more controversial topics than a regular high school newspaper.  A high school newspaper is about sports scores and the cliques around school.  A college paper might have these things also, but college students are older and more contentious which means they write more risqué and cutting edge articles.  The forum analysis laid down in Hazelwood has merit, but, as it follows from the facts of the case, it should be strictly applied to high schools.  If a forum analysis came along in another case that could be applied to colleges this would be infinitely better than applying high school standards to colleges.
Moreover, the issues about religion are very touchy but need addressing.  The Professor at SHU should have all his own rights in tact as he is an American citizen.  If he wants to bash the Pope, then that is his prerogative and he should not have to answer to the President of the University because of his opinion.  This is why freedom of speech is the overarching principle in the First Amendment.  The professor’s rights to freedom of speech should trump the freedom of religion experienced by the University.  The professor is an individual and is not reflecting the opinions of SHU, but his own; therefore, he should be able to say what he wants without any penalty.
Conclusion

In conclusion, freedom of speech, especially on college campuses is vitally important to American society.   The courts have been wavering on how to judge on the issue.  In cases like Hazelwood, Alabama, Cummins and Hosty, the courts have restricted student speech.  Yet, in cases like Papish, Healy and the University of Colorado incident, speech has been widened.  This shows that by all the attention given to it, especially in court cases, freedom of speech can be seen as the most important guarantee of the First Amendment as the other freedoms are usually secondary.  This is most important on college campuses.  As a survey response illustrates, “We don’t want a bunch of robots graduating into the world, we want independent thinkers!”35 Ultimately, the decision lies with the courts and how wide speech can become.  The most significant freedom guaranteed by the First Amendment, the freedom of speech, is needed and most essential to find on college campuses.
Notes

1.  Original Survey conducted November 23 – December 15, 2009.  Family Members, Friends and SHU students.

2.  Robert M. O’Neil, Free Speech in the College Community, (Indianapolis, IN: Indiana University Press, 1997), 219.

3.  Survey.

4.  Milton Heumann and Thomas Church, Hate Speech on Campus: Cases, Case Studies, and Commentary, (Boston, MA: Northeastern University Press, 1997), 147.

5.  Heumann, 131 – 148.

6.  Heumann, 89.

7.  Heumann, 91.

8.  Christopher LaVigne, “Hazelwood v. Kuhlmeier and the University: Why the High School Standard is here to stay,” Fordham Law Journal, no. 35 (2008): 1199, 1202.

9.  LaVigne, 1206.

10.  LaVigne, 1207.

11.  O’Neil, 213.

12.  O’Neil, 215.

13.  O’Neil, 215.

14.  O’Neil, 216.

15.  LaVigne, 1201.

16.  LaVigne, 1200 – 1201.

17.  LaVigne, 1198.

18.  LaVigne, 1199.

19.  O’Neil, 123 – 143.

20.  Mike Hiestand, “The Hosty v. Carter decision: What it means,” Student Law Press Center, par. 21.
21.  Hiestand, par. 23.

22.  Hiestand, par. 24 – 25.

23.  The Foundation for Individual Rights in Education (FIRE), Colorado State University: Students Fight for Rights to Free Speech and Assembly, https://www.thefire.org/case/740.html.

24.  Survey.

25.  The First Amendment Center, http://www.firstamendmentcenter.org/default.aspx.

26.  FIRE, Mission Statement page.

27.  FIRE, Spotlight on Speech Codes 2010: The State of Free Speech on Our Nation’s Campuses, www.thefire.org/spotlight, 5.

28.  FIRE, Spotlight on Speech Codes 2010: The State of Free Speech on Our Nation’s Campuses, 5.

29.  FIRE, Spotlight on Speech Codes 2010: The State of Free Speech on Our Nation’s Campuses, 5.
30.  FIRE, Spotlight on Speech Codes 2010: The State of Free Speech on Our Nation’s Campuses, 7.
31.  FIRE, Spotlight on Speech Codes 2010: The State of Free Speech on Our Nation’s Campuses, 7.
32.  FIRE, main page.

33.  Survey.

34.  Survey.

35.  Survey.

Bibliography

Foundation for Individual Rights in Education.  www.thefire.org. 

Foundation for Individual Rights in Education.  “Spotlight on Speech Codes 2010: The State of Free S
Speech on Our Nation’s Campuses.”  www.thefire.org/spotlight.

Heumann, Milton and Church, Thomas.  Hate Speech on Campus: Cases, Case Studies and Commentary.  B
Boston, MA: Northeastern University Press, 1997.  

Hiestand, Mike. “The Hosty v. Carter decision: What it means.” Student Law Press Center.  h
http://www.studentpress.org/acp/trends/~law0705college.html. 

Lavigne, Christoper.  “Hazelwood v. Kuhlmeier and the University: Why the High School Standard is here t
to stay.”  Fordham Law Journal, no. 35 (2008).

O’Neil, Robert.  Free Speech in the College Community.  Indianapolis, IN: Indian University Press, 1997.
Original Survey conducted November 23 – December 15, 2009. Family Members, Friends and SHU s
students.

